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IN MEMORIAM 
MAJOR GENERAL MYRON C. CRAMER 

The Judge Advocate General 
1941-1945 

Myron C. Craiiier was born in Portland, Connecticut, on 6 November 
1881. During 1899-1900 Cranier attended the Cazenovia Seminary in 
New York. He graduated from Wesleyan University in 1904 and 
received his LL.B. from Harvard in 1907. I n  1943 he received his 
LL.D. from Wesleyan. 

He then 
nioved to Tacoma, Washington, where he practiced until World War I. 
While in Washington, he acted as Deputy Prosecuting Attorney for 
Pierce County. 

General Cranier joined the Washington Kational Guard in 1911 arid 
when that unit was called to federal service in 1916, he was a First 
Lieutenant in Troop B, 1st U.S. Cavalry. I n  addition to his conibat 
service in the Mexican Border Expedition, he served in World War I 
as a Colonel in the 41st Infantry Division. He was acting chief of staff 
of this division when the armistice was declared in 1919. I n  1920, 
he was conimissioned a Major in The Judge Advocate General’s Depart- 
ment. The General attended the Command and General Staff College 
froni 1928 to  1930. 

On 1 December 1941, General Cranier was appointed The ,Judge 
Advocate General, United States Army. He instigated the immense 
expansion of the Judge Advocate General’s Corps, which the declaration 
of war niade necessary. I n  1941 there were 190 judge advocates in 
the active Army. By 1945 the Corps hnd been expanded to  2,162. 
The workload of all areas within the Corps was tremendously increased. 
I n  military justice alone, over 82,000 general court-martial records 
were reviewed. I n  addition to  his administrative duties as The Judge 
Advocate General he also served as co-prosecutor of the eight German 
saboteurs who landed in Florida and on Long Island in 1943 by sub- 
marine. 

During his military 
‘career he had received the Distinguished Service Medal, Legion of 
Merit, and the Ordre de 1’Etoile of France. 

He practiced law in Sew York City from 1907 until 1910. 

General Cranier retired on 30 Soveiiiber 1945. 
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I n  1946, General Cranier was recalled to active duty to  act as the 
United States’ niember of the eleven-nation military tribunal for 
Japanese War Crimes. After the War trials he returned to enter 
private practice in Washington, D.C. 

General Crainer died on 25 March 1966, in Washington, D.C. 
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JUDICIAL REVIEW IN MILITARY DISABILITY 
RETIREMENT CASES* 

By Xajor Daniel J. Meador** 

During  the last twenty years, the number  of court decisions 
challenging disability re:irenzent p a y  rul ings  by  the Executive 
Department 01 the U.S. ( 'overnment has  greatly increased. T h i s  
increase has  constantly m i s e d  the question: W h a t  i s  the proper 
scope o j  judicial  review in disability retirement cases? In this  
article, the author traces and analyzes the development of ?*evicw 
b y  the courts of administratine i d i n g s  in these cases and the au- 
ihority oaf the c'.S. district courts and the Court o j  C l a i m  in par- 
ticular to a f o r d  rewedies in disability retirement cases. 

I. IXTRODUCTIOS 

Litigation over the retirement of military personnel for physical 
disability is a post-World War I1 phenonienon in our jurisprudence. 
Although statutory provisions for retirement of disabled servicemen 
have always existed, almost no disputes were reported in the judicial 
decisions prior to 1948. Two events probably set the stage for the 
modern L:igation. One was the Act of Congress in 1939 which extended 
to reservists the same physical disability retirement benefits enjoyed 
by regulars;' the other was the massive build-up of a citizen army during 
the Second World War, revived on a lesser scale in response to Korea 
and continued now in a somewhat different form in the context of an indefi- 
nite semi-cold war. This mobilization has produced millions of veterans. 
Moreover, the character of the armed services and the men who serve 
in theni have changed substantially over the past quarter-century. 
At the same time, and perhaps as a result of these developinents, a 
more hospitable judicial attitude has emerged toward claims by military 
personnel that congressionally authorized benefits have been wrongfully 

*This article is adapted from a paper presented to The Judge Advocate General's 
School, U S .  Army, under the military legal thesis program. The opinions and 
conclusions presented are those of the author and do not necessarily represent the 
views of The Judge Advocate General's School or any other governmental agenry. 

**JAGC, USAR; Dean and Professor of Law, Univenity of Alahama Law School; 
LL.B., 1951, University of Alabama; LL.M., 1954, Harvard University; meniher of 
the bars of the Supreme Court of Appeals of Virginia, Supreme Court of Alabama, 
United States Supreme Court. 

1 See Act of 3 April 1939, ch. 35, $ 5, 53 Stat. 557. 
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33 MILITARY LAW REVIEW 

withheld. Whatever the explmation, suits by individuals challenging 
a refusal by the military to grant disability retirement pay have become 
comniocplace. 

One of the troublesome questions posed for the courts by these cases 
is that of the appropriate scope of judicial review, that  is, to what 
extent, if a t  all, should the judiciary examine, and perhaps overturn, a 
military decision denying disability retirement to a serviceman. This 
article will undertake to analyze that problem, firs+ in general and then 
in light of the peculiar differences between the remedial authority of the 
two forums in which this litigation can take place-the Court of Claims 
and the federal district courts. 

11. T H E  PROBLEM AND A BIT OF HISTORY 

The problem posed for judicial review cver military retirement de- 
cisions today can be seen best by comparing the disability retirement 
statutes with other types of military retireinelit statutes, and by taking a 
brief look at the pre-1948 litigation. 

An important difference between the two general types of retirement 
statutes lies in the role assigned by them to the niilitary authorities. 
Sormally, the Secretary of the appropriate military department is vested 
with considerably niore discretion in administering disability retirement 
statutes. One of the sinipler nondisability provisions, for example, reads: 

A regular enlisted member of the Army who has a t  least 30 )ears of service 
computed under section 3925 of this title shall be retired upon his request 2 

Compare that with the basic provision on disability retirement : 
Upon a determination by the Secretary concerned that  a member of the 
armed forces. . . is unfit to perform the duties of his office, grade, rank, or rating 
because of physical disability incurred 1% hile entitled to basic pay, the Secretary 
may retire the member, . . . if  the Secretary also determines that- 

(1) based upon accepted medical principles, the disability is of a permanent 
nature; 

(2) the disability is not the result of the member’s intentional misconduct 
or willful neglect, and was not incurred during a period of unauthorized absence; 
and 

(3) either- 
(A) the member has a t  least 20 years of service computed under section 
1208 of this title; or 
(B) the disability is a t  least 30 percent under the standard schedule 
of rating disabilities in use by the Veterans’ Administration a t  the time 
of the determination; and either- 

(i) the member has a t  least eight years of service computed under 
section1208 of this title; 
(ii) the disability is the proximate result of performing active 
duty; or 

2 10 U.S.C. 8 3917 (1964). 
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JUDICIAL REVIE.W 

(iii) the disability was incurred in line of duty in time of war or 
national emergency.3 

A mere reading of this statute shows that for a man to be retired for 
physical disability a secretarial determination must be made on a t  least a 
half-dozen different questions over which there may be considerable 
room for difference of opinion. Some of these questions are largely 
factual; most of them involve a mixture of law, medicine, and fact. I n  
other words, Congress here has interposed the Secretary’s determination 
between the serviceman and retirement. A secretarial determination is 
not merely a procedure for effectuating a right to retirement; the determi- 
nation is an integral part of the right. Indeed no “right” would appear 
to exist apart from the requisite action by the Secretary. 

By contrast, under the first-quoted, nondisability statute the Secretary 
is not expressly required to determine anything; the statute itself directly 
grants retirement upon request after 30 years, service. If retirement 
under such a provision should be refused and suit filed, the court would 
not have the problem of reviewing the Secretary’s judgment formed 
pursuant to congressional authorization and direction. The judicial 
task would be simply that of deciding whether the facts of the plaintiff’s 
case fall within the coverage of the statute. Until 1948 the cases pre- 
sented largely questions of that sort. 

In  a 1934 retirement case, Miguel v .  McCar1,P one of the few ever de- 
cided by  the Supreme Court, the plaintiff was a Philippine scout who 
had served 30 years. The question was whether he was “an enlisted 
man” within the meaning of a statute similar to  the one quoted above. 
The Court undertook to decide this question, and held for the plaintiff. 
In  a case before the Court of Claims in the nineteen thirties a master 
sergeant had applied for retirement in that grade under the 30-year 
statute. The Army, however, reduced him and retired hini in a lower 
grade. Claiming a right to  be retired as a master sergeant, he brought 
suit; the court reviewed the question and held for the plaintiff, saying: 
“The right granted by Congress was without condition and absolute. . . . 
The words of the act are plain, and their meaning simple. The act 
imposed an imperative duty and not a discretionary power.” 5 

Several other cases in that era presented similar questions and drew a 
similar type of review, that is, a review in which the court undertook to 
apply the retirement statute to the facts of the case where the congres- 
sional scheme did not make an administrative determination integral to  

10 U.S.C. 5 1201 (1964). 
4 291 U.S. 442 (1934). 
5 Blackett v. United States, 81 Ct. C1. 884, 891 (1935). 
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33 MILITARY LAW REVIEW 

the retirement right.6 None of those cases involved retirenient fdr 
physical disability. 

The disability cases were edged into gradually by the courts. The 
first reported decision arising out of a disability retirement dispute appears 
to  be the 1923 Supreme Court case of Denby v.  Berry.7 It has been the 
source of much confusion, particularly in connection with the use of the 
writ of mandamus. A naval officer there sought to  compel the Secretary 
of the Navy (a) to  revoke an order releasing the plaintiff from active 
service and (b) to make an order sending him before a retiring board with 
a view to retirement for disability by the President. After reviewing 
the pertinent statutory complex, the Supreme Court held that the Secre- 
tary had discretion to convene or not convene a board; evidently not 
caring to review the exercise of that discretion in that particular case, 
the Court concluded that because this was a discretionary matter for the 
executive, mandamus would not lie. The right to retirement, the Court 
@aid, “is one dependent by statute on the judgment of the President and 
not on that of t,he courts.”B 

Two decades elapsed before the next disability retirement case appeared 
in court. And that case did not present the troublesome scope-of-review 
issue in its present form. The Secretary there had granted retirement 
and then revoked it. The ensuing action presented a problem of statu- 
tory construction: Was the plaintiff, as an acting assistant surgeon, a 
person entitled to  disability retirement under the existing Act of Congress? 
The court held that he was not; that being so, the Secretary was legally 
justified in correcting his mistake.9 Note that this was much like the 
holding that a Philippine scout was an enlisted man. Most lawyers would 
probably say that both were questions of law rather than fact. 

111. T H E  MODERX DISABILITY RETIREMENT LITIGATION 

The first straight-forward attack on an administrative ruling on 
military disability retirement came in 1948 in the Court of Claims case 
of Lemly v.  United States.10 Before that case is dissected, however, it 
should be noted that in the meantime there Dad accumulated a sizeable 
and still growing body of judge-made law in the federal courts on judicial 
review of administrative action. Though none of it stemmed out of 
military actions, it was perhaps inevitablu. that the principles being 
evolved would spill over into that field. 

6 See United States v. Gay, 264 US.  353 (1924); Hoffman v. United States, 66 Ct. 
C1. 452 (1928); Rudd v. United States, 71 Ct. C1. 432 (1931); Dene v. United States, 
89 Ct. C1. 502 (1939); O’Hara v. United States, 92 Ct. CI. 306 (1941); Hornblees v. 
United States, 93 Ct. C1. 148 (1941). 

7 263 U.S. 29 (1923). 
I d .  a t  38. . 9 See Cook v. United States, 101 Ct. C1. 782 (1944). 

10 109 Ct. C1. 760, 75 F. Supp. 248 (1948). 

4 TACO 714CLB 



JUDICIAL REVIEW 

An influential forerunner of the military retirement cases was the 
1936 Supreme Court decision in Dismuke v .  United States.“ There 
the Court had faced the question whether it could review an administra- 
tive ruling that a government civilian employee was not entitled to 
retirement under the Civil Service Act. The Government argued that  
judicial review was precluded. “But,” the Court said: 

in the absence of compelling language, resort to the courts to assert a right 
which the statute creates will be deemed to be curtailed only so far as authority 
to decide is given to the administrative officer. If the statutory benefit is to 
be allowed oxily in his discretion, the courts will not substitute their discretion 
for his. . . . If he is authorized to determine questions of fact his decision must 
be accepted unless he exceeds his authority by making a determination which 
is arbitrary or capricious or unsupported by evidence, . . . or by failing to follow 
a procedure which satisfied elementary standard of fairness and reasonableness 
essential to the due conduct of the proceeding which Congress has authorized 
. . . . But the power of the administrative officer will not, in the absence of a 
plain command, be deemed to extend to the denial of a right which the statute 
creates, and to which the claimant, upon facts found or admitted by the ad- 
ministrative officer, is entitled.12 

This opinion, as will presently appear, is the key to all the subsequent 
judicial review of military administrative action. It provides the 
framework for review. Of course, this formulation does not answer the 
central, difficult questions: To  what extent is authority given to an 
administrator to decide certain questions? What is a “plain command” 
which gives the administrator final authority over a particular matter? 
When is a particular statutory benefit to be allowed only in the discretion 
of an administrator? 

Two civil service retirement cases filed thereafter, in the early nineteen 
forties, in the Court of Claims served as a bridge from Dismuke to the 
later military litigation. In  Byrne v.  United States13 and Bayly v.  
United Stutes,1* involving questions of the date a disability arose and 
the date of plaintiff’s birth, the court invoked the Dismuke formulation. 
I n  neither case, howeveq did the court substitute ita judgment for that 
of the administrator. Instead it held for the government and let the 
administrative determination stand, using such language as: “The 

and, “In the disputed facts of this case we are not able to say that  the 
action was arbitrary or capricious. We cannot say that it is unsupported 
by evidence.”ld Following a pattern that  has long been familiar, the 

Civil Service Commission could reasonably have concluded . . ., 1, 15 

11 297 U.S. 167 (1936). 
12 Id. at 172. 
1: 97 Ct. C1. 412 (1942). 
14 99 Ct. C1. 598 (1943). 
1s Id. at 607. 
16 Byrne v. United Statea, 97 Ct. C1. 412, 424 (1942). 
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court branded the administrative decision which it was not overturning 
as involving an issue of “fact,” as distinguished from one of “law.” 
The court said: “The question of whether there is a total disability in 
a given case is largely a question of fact. At the most i t  is a mixed 
question of law and fact. . . . The date when total disability began is 
a question of fact.” 17 The significant point in both these cases is 
that the court recognized, in the context of a retirement claim where 
administrative decisions were directed by Congress, that there was a 
power of judicial review to determine arbitrariness or lack of evidential 
support. 

Then came the Lemly case 18 in 1943, the beginning of the modern 
military disability litigation. This litigation, most of which has been 
in the Court of Claims. can be analyzed in terms of two distinct questions. 
One concerns the appropriate degree of judicial review which may 
properly be exercised over the military’s decision by federal courts in 
general. This is a matter of the judiciary vis-a-vis the executive acting 
under delegated authority from Congress-in a sense, a separation of 
powers problem. The other question concerns the extent to which 
review may be undertaken by either the Court of Claims or a district 
court in light of the different jurisdictional statutes governing these 
two tribunals. This involves an examination of the particular forum’s 
authority as defined by Congress. Much lack of clarity has resulted 
from treating these two questions as though they were the same. For 
the moment we are discussing the first question only and are not con- 
cerned with the peculiarities of Court of Claims or district court 
jurisdiction. Stated otherwise, the problem being dealt with in this 
section is that of locating the appropriate line between executive and 
judicial authority. 

In  Lemly a naval officer on inactive duty sued in the Court of Claims 
to recover disability retired pay, contending that he incurred a permanent 
disability while on active duty which was unknown to him but known 
to the Xavy a t  the time of his release from active duty. Plaintiff had 
not been given a hearing before a retiring board. In  the Court of 
Claims the government demurred to the petition; since the court’s 
decision was simply a ruling on this demurrer, the decision was based 
on plaintiff’s allegations which were assumed to be true. One ground 
of demurrer was that, as the opinion states it, “this court is without 
jurisdiction because plaintiff’s eligibility for retirement pay was a matter 
for exclusive determination within the Xavy Department involving the 
discretion of the Secretary and the President. . . .” 19 The government 

6 

17 Ibid. 
1s 109 Ct. C1. 760, 75 F. Supp. 218 (1948). 
19 Id.  at 763, 75 F. Supp. at 250. 

TAG0 7140.B 



JUDICIAL REVIEW 

relied on Denby 2’. Berry 20 for the proposition that courts will not in- 
terfere with an exercise of the Secretary’s discretion in ordering a re- 
servist from active duty without sending him before a retiring board. 
But the court rejected the government’s argument, saying that ‘‘when 
the Secretary orders a Reserve Officer from active to inactive duty who 
is known to be suffering a service-connected disability without ordering 
him before a retiring board, me think the Secretary has failed to perform 
a duty imposed upon him by the Act of Congress for the benefit of the 
Naval Reserve.” 21 Denby 1 1 .  Berry was distinguished on the ground 
that the plaintiff there had not appealed the Secretary’s denial of a 
board to the President and had thus not exhausted his rights under the 
retirement statutes. A better distinction, but one not mentioned, 
might have been that in Denby the Court did not read the pertinent 
statutes as imposing a duty on the Secretary to  convene a board, while 
the court in Lemly had found such a duty to be laid on the Secretary by 
the different statutes involved there.22 Viewed that way the convening 
of a board in Lemly was not left to the Secretary’s discretion, as in Denby, 
but was a matter commanded by law and hence judicially enforceable. 
I n  any event the Court of Claims concluded: “This case is here on de- 
murrer, and without passing upon the merits we think the plaintiff 
has stated a sufficient caxse of action within the jurisdiction of this 
court.” 23 

Thus Lemly is an instance of the court’s taking jurisdiction of a claim 
for physical disability retirement pay where the armed service had 
refused to consider the claim on its merits. Taking the facts alleged 
by the plaintiff to be true for this purpose, the court ruled that the 
Secretary could not lawfully refuse to entertain the claim.24 

If judicial review of administrative action were confined to that kind 
of question i t  would involve relatively slight judicial supervision over 
the executive branch. Instinctively lawyers might say that this question 
is one of law, the construction of a statute and the duty it imposes on 
an official. Moreover, the question is procedural-whether the Secretary 
must hold a hearing. A decision for the plaintiff does not involve a sub- 
stitution of judicial for administrative judgment on the merits of the 
claim, that is, whether this individual’s physical condition, its origin, 
its nature, its severity, and so on entitle him to retirement. The 
decision is only that the individual is entitled to be heard by the Secretary 
on these matters; he is entitled to have an administrative determination 

20 263 U.S. 29 (1923). 
21 Lemly v. United States, 109 Ct. C1. 760, 765, 75 F. Supp. 248, 251 (1948). 
22 This distinction was made by the Court of Claims in a later case. 

United States, 120 Ct. C1. 17, 24-25, 96 F. Supp. 940, 942-43 (1951). 
23 Lemly v. United States, 109 Ct. GI. 760, 767, 75 F. Supp. 248, 252 (1948). 
24 Another case of this type appears to be Uhley v. United States, 128 Ct. C1. 608, 

121 F. Supp. 674 (1954). 

See Hamrick v. 
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on the merits of his claim. This the court can guarantee him. This 
type of judicial review seem sound, and indeed i t  is the least trouble- 
some type. 

For the next few years only cases of that sort came before the courts. 
One resulted in a Supreme Court decision, Robertson t i .  Chumbers.25 
There an  Army officer was discharged without disability retirement as 8 

result of a decision by the retiring board and disability review hoard. The 
officer discovered that the record before the board included some 
medical reports from the Veterans’ Adniinistration concerning his 
condition. He requested a rehearing with those reports excluded from 
consideration. When that was refused he filed an action for mandamus. 
The governing statute provided that board review “shall be based upon 
all available service records relating to the officer . . . .” The question 
was whether the words “service records” included VA records. The 
Supreme Court held that they did and accordingly denied mandamus. 
Review of this issue did not call for an inquiry into the merits of the 
retirement question; the problem was a t  the procedural level: what 
material could the administrator lawfully consider in passing on the 
retirement claim? 

The Court of Claims next pushed closer to the substantive heart of the 
retirement determination in a pair of cases in which the Secretary of the 
Army, after certifying plaintiffs to be entitled to disability retirement, 
thereafter revoked his certification.26 The issue tendered and decided 
was whether the Secretary could lawfully revoke such a certification 
once made. Here the court formulated the rule that the Secretary can 
revoke his retirement orders but only upon a showing of fraud, sub- 
stantial new evidence, mistake of law, or mathematical miscalculation. 
I n  one case the court held for the government; in the other it held for the 
plaintiff. I n  the case decided for the plaintiff, the court viewed the 
Secretary as having revoked retirement “without having before him new 
evidence of any substantial probative value, or evidence of fraud”; ac- 
cordingly, “he exceeded his authority.’’ 27 This type of review still 
falls short of a substitution of a judicial view for the administrative view 
on the merits of whether a man should be given disability retirement. 
The question is: On what grounds may the administrator lawfully rc- 
voke a retirement action once i t  is final?2* The court appeared to  
recognize this distinction when it said: “This opinion has not discussed 

341 U S .  37 (1951). 
%See Spencer v. United States, 121 Ct. CI. 558, 102 F. Yupp. 774, cerl. denied, 

344 U.S. 828 (1952); Carlin v. United States, 121 Ct. C1.643, 100 F. Supp. 451 (1951). 
n Carlin v. United States, supra note 26, at 661, 100 F. Supp. at 454. 
28 Another cue  involving that question is Girault v. United States, 133 Ct. CI. 135, 

135 F. Supp. 521 (1955). 
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the evidence as to whether the plaintiff’s disability was or was not service- 
connected. The statutes lodge that decision in the military establish- 
ment, and, in the circumstances here present no judicial reversal of its 
decision is warranted.” 29 

That was in 1952, and no court had yet undertaken to review a military 
administrative decision on whether a disability was service-connected 
or on any of the numerous other factors which the statute delegates to 
the Secretary for determination. But by saying that in  the circumstances 
here present no judicial reversal of the military decision on the serviae- 
connected issue was warranted, the court seemed to imply that  there 
might be circumstances in which a reversal would be warranted. This 
implication was strengthened by the broad way in which the court re- 
jected the government’s contention that  the court was without juris- 
diction to review a retirement decision. The government had argued 
unsuccessfully that the suit was “an attempt to take retirement pay 
proceedings out of the hands of the executive department to which it had 
been entrusted by Congress.” 30 The court responded to these govern- 
ment arguments by pointing out that  courts had long granted relief to 
parties aggrieved by action of executive or adtninistrative officers which 
was arbitrary or capricious. It cited two of the leading Supreme Court 
decisions, Dismuke v.  United States,sl discussed above, and American 
School of Magnetic Healing v.  McAnnu1ty.a And from another Supreme 
Court opinion it quoted this passage: “ ‘. . . there is no place in our consti- 
tutional system for the exercise of arbitrary power, and if the Secretary 
has exceeded the authority conferred upon him by law, then there is 
power in the courts to restore the status of the parties aggrieved by 
such unwarranted action.’ ” 

The fundamental scope-of-review problem was presented a t  last in 
1955 in Register v.  United States,M a Court of Claims suit for retired pay. 
Plaintiff was a naval officer whom a retiring board had found to be 
permanently incapacitated for active service; the board further found, 
however, that the disability was not an incident of service, that  it pre- 
existed entry into service. Accordingly, retirement was denied all the 

29 Spencer v. United States, 121 Ct. C1. 558, 569, 102 F. Supp. 774, 777, cert. denied, 

JOCarlin v. United States, 121 Ct. C1. 643, 660, 100 F. Supp. 451, 453 (1951). 
s* 297 U.S. 167 (1936). 

344 U.S. 828 (1952). 

52 187 U.S. 94 (1902). 
83Carlin v. United States. 121 Ct. C1. 643. 661. 100 F. SUDD. 451. 454 (1951). ., 

quoting from Garfield v. United States ez rel. Goldsby, 211 U.S.-249, 262 (1908). 
94 131 Ct. C1. 98, 128 F. Supp. 750 (1955). There waa other litigation in this 

period involving disability retirement, but it did not directly involve this particular 
scope-of-review problem. See, e.g., Updike v. United States, 132 Ct.. C1. 627, 132 F. 
Supp. 957 (1955); Uhley v. United States, 128 Ct. CI. 608, 121 F. Supp. 674 (1954); 
Prince v. United States, 127 Ct. C1. 612, 119 F. Supp. 421 (1954); Hanee v. Pace, 
203 F. 2d 225 (D.C. Cir. 1953). 
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way through the administrative hierarchy of the Navy. 
statute read: 

The governing 

W h e n  a rel trzng board f inds that an officer is incapacitated for active service, 
and that has incapaczty is t h e  Tesull of a n  znczdent of the sertice, such officer shall, 
if said decision is approved by the President, be retired from active service with 
retired pay.35 

The statute clearly placed authority i n  the board to find whether the 
incapacity was an incident of service. But to what extent was the 
board’s decisioii to be conclusive and not subject to judicial review? I n  
the language of the Administrative Procedure Act, to what extent was 
this “ageiicy action by Ian- committed to agency discretion,” and thus 
immunized from judicial scrutiny? This prohlein could be approached 
in a variety of ways. Was the question of “incident of the service” a 
question of As between the courts and 
the iiiilitary authorities, which was better equipped to decide this ques- 
tion? Did the question involve an enunciation of general principle, 
which would make an independent judicial determination appropriate, 
or only the application of legal standards to unique facts, in which case 
the matter might better be left to the administrator? 

But the Court of Claims, so far as its opinion shows, pursued no such 
inquiries. The basic facts, in the sense of what happened and when, were 
undisputed. The plaintiff’s condition did pre-exist his entry into service, 
but it was aggravated by the service. The disputed point Mas whether 
that made his incapacity “the result of an incident of the service.” With- 
out pausing to discuss the appropriate scope of judicial review the court 
simply proceeded to decide the matter de novo as though there had been 
no administrative determination. I n  other words, the court substituted 
its judgment for that of the Savy  and held for the plaintiff. It treated 
the question as one of “law.” 

An evaluation of this exercise of judicial review can be sharpened by 
comparing with it another Court of Claims decision later the same year, 
Gzrault 1 1 .  rnited States.36 The question on which retirement depended 
was the same-whether plaintiff’s incapacity was an incident oi service. 
But to review the adverse administrative determination the court was 
drawn much more deeply into evaluating evidence. rJnlike Register, the 
facts in Girault were disputed. The factual controversy centered on 
whether plaintiff had the incapacitating disease before he entered the 
service. If he did, he was not entitled to retirement. The court under- 
took a detailed revien of the evidence and of the pertinent Army regu- 
lations. The regulations established a presumption that a person entered 

or a question of “fact”? 

35 Act cf :fAug. 1%l,  ch 42, 5 23, 12 Stat. 291, extended by the S a v y  Aviation 

36 133 Ct. C1 135, 1.75 F Pupp 521 (1955). 
Personnel Act of 1940, ch. 694, 54 Stat .  864. (Emphasis added.) 
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the service in sound condition, and they required the fact that an in- 
capacitating disability was not an incident of service to be established 
beyond reasonable doubt. The court, as in Register, simply proceeded to  
decide the question itself for the plaintiff, contrary to the military 
finding. It did, however, invoke the arbitrariness forinula which stemmed 
from Dismuke  and siniilar nonmilitary cases, saying that the Secre- 
tary’s decision “was so clearly erroneous and so obviously contrary to law, 
that we must hold it to have been arbitrary, in the sense that it completely 
disregarded the regulation of the War Department . . . and gave weight 
to  evidence so out of proportion to its real probative value as to force us 
to conclude that there was not a reasonable exercise of discretion on the 
part of the Secretary . . . .” 37 

Analytically it is difficult to classify the questions in Register and 
Girault as either law or fact. But that simply points up the well-recog- 
nized inadequacy of an analytical approach to the law-fact distinction 
in judicial review of administrative action.38 A distinction can be made 
between the cases on the ground that Register involved the formulation 
of a gerrerally applicable principle, namely, that a pre-existing condition 
aggravated by service is an incident of service within the meaning of the 
retirement statute. Girault ,  on the other hand, involved the application 
of established principles to the peculiar facts of the particular case. 
Some jurists and commentators are prone to call the former law and the 
latter fact. That the court itself may have viewed it this way is in- 
dicated by its use of the arbitrariness standard in Girault and not in 
Register. The idea of a review for arbitrariness is usually linked to 
what are considered questions of fact. Girault was more “factual” 
in the sense that i t  required a weighing of conflicting evidence rather 
than simply a drawing of the ultimate inference from historical or 
basic facts established by the evidence. But the Court of Claims did 
not bother to distinguish the two cases nor to discuss any of these prob- 
lems. The court appeared quite willing to review the military’s decision 
in both settings and to substitute its opinion on the merits of the retire- 
ment claims for that of the military service. 

While Girault indicated that the Court of Claims would go far in 
reviewing a military retirement decision under the guise of the arbi- 
trariness standard, the Fourth Circuit a t  about the same time held a 
retirement decision to be completely immune from all judicial review. 
I n  Ilpdegraff 21. Talbott,39 a former Army officer had been denied retire- 

37 I d .  at 141-42, 135 F. Supp. a t  525. The court’s entire discussion of this point was 
I d .  at  dictum because it held that the action was barred by the statute of limitations. 

143-45, 135 F. Supp. a t  526-27. 
38 See 4 DAVIS, ADMISISTRATIVE LAW 189-270 (1958). 
39 221 F.2d 342 (4th Cir. 1955). 
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ment, after hearings before the various boards, on the ground that his 
incapacity was not the result of an incident of service. The officer’s 
contention was that his records concerning disability had been illegally 
altered and that this resulted in his being improperly denied retirement. 
The Fourth Circuit affirmed the district court’s dismissal of the action. 
On the scope-of-review question the appellate court said only that 
“In so far as it [the suit] seeks review of action by the Army Retiring 
Board or the Disability Review Board, it is asking judicial review of 
matters committed to agency discretion, as to which the statute precludes 
judicial review by providing for review by the President.” 40 While 
this was a clear echo of the relatively early Supreme Court opinion in 
Denbu t’. Berrg, it appeared to be a t  odds with Lemly u.  C‘nited States 
and the emerging Court of Claims pattern. Cpdegrafl, though seemingly 
inconsistent with Register and Girault, might possibly be reconciled 
with those cases on the apparent failure of the plaintiff in L-pdegrafl 
to allege that the military authorities had acted arbitrarily. Absent a 
claim of administrative arbitrariness it was probably sound to say that 
the military action was not subject to judicial review. But the Fourth 
Circuit did not so limit its statement of nonreviewability. 

The Court of Claims undertook to review the merits of retirement 
questions in several more cases without making any effort to explain 
why decisions on such questions were not committed finally to the 
military.41 In 1957, in Furlong u.  United States,d2 in a discussion of 
the statute of limitations, the court did say that “jurisdiction is conferred 
by Congress, not on this court, but on retiring boards and the Secretaries 
of the three armed services, to decide an officer’s right to retirement for 
physical disability . . . it follows therefrom that we cannot acquire 
jurisdiction of such a claim uiitil after the board and the Secretary have 
acted, or failed or refused to act, and not then unless the board and the 

This of course still failed to explain why the military’s decisions on the 
merits of retirement claims were not immunized altogether from court 
review. 

In  a series of four cases in 1937 and 1958 the government pressed 
the point. But by this time the Court of Claims had become accustomed 
to deciding disability retirement questions de novo and appeared to 
care little about coming to grips with the fundamental question of the 

Secretary acted arbitrarily or capriciously or contrary to law . . . . ’ 1  43 

40 I d .  a t  346. 
41 Loth v. Cnited States, 133 Ct. CI. 476, 137 F. Supp. 414 (1956); Capps v. United 

States, 133 Ct. CI. 811, 137 F. Supp. 721 (1956); Proper v. United States, 139 Ct. 
CI. 511, 154 F. Supp. 317 (1957). 

4 2  138 Ct. C1. 843, 152 F. Yupp. 238 (1957). 
43 I d .  a t  845-46, 152 F. Supp. at 240. 
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relation of the judiciary to the military. In  Millan v .  United States44 
the court merely said that- 

it seems to be defendant’s position that the Department of the Army has a sort 
of exclusive jurisdiction to determine eligibility for disability retirement benefits 
in the same manner as the Veterans’ Administration has exclusive jurisdiction 
to  determine finally all questions of law or fact concerning eligibility for benefits 
or payments under acts administered by the Veterans’ Administration . . . .[ha] 

The statutes covering disability retirement and disability retirement pay 
confer no such exclusive jurisdiclion on the administering government agency . . . . 
I n  the next case, Friedman v .  United States,A6 the court probed more 

deeply into the point, with reference to the Board for Correction of 
Military Records. The Board had been established by Congress with 
broad power to change any military record. It is the last resort ad- 
ministratively in many retirement cases. In Friedman, the Board had 
refused to correct plaintiff’s records to show that he was incapacitated 
for active service on the date of his release from active duty; thus 
plaintiff was unable to obtain retired pay, and he sued, claiming that  
the Board had acted arbitrarily. The government argued that  the 
Court of Claims, in its prior decisions holding that it  had jurisdiction 
in such cases, had not adequately considered the legislative history of 
the correction board statute. The history indicated, so the government 
argued, that Congress intended the Board’s decision to be conclusive. 
In response, the court said: 

Section 207(a) provides the corrections made by the Boards shall be final and 
conclusive on all ojicers of the Government except when procured by means of 
fraud. Such language does not, in our opinion, render the corrections final and 
conclusive on courts of the United States, and the legislative history of the 1951 
Act indicates (1) that  Congress knew how to enact language which would have 
produced such finality if Congress had wished it, and (2) that  Congress considered 
granting such finality to  Correction Board action and decided to  withhold such 
finality.47 

The court then delved into the legislative background to substantiate 
this conclusion. 

While the Friedman opinion did face up to the reviewability point 
as to actions of the Correction Board, the problem of reviewability of 
the Secretary’s determinations under the disability retirement statute 
itself remained unexplored. And it  is important to bear in mind that  
it is on the retirement statute that a claimant’s right to retirement 

211(a) (1964) provides that the decision of the Veterans’ Adminis- 
tration on claims for benefits is “final and conclusive and . . . no court of the United 
States shall have power or jurisdiction to review any such decision.” For a criticiem 
of this see F. Davis, Veterans’ Benejita, Judicial Review, and the Constitutional Problems 
of Positive Government, 39 IND. L. J. 183 (1963). 

46 141 Ct. C1. 239, 158 F. Supp. 364 (1958). 
47 I d .  at 256, 158 F. Supp. a t  375. See also Eicks v. United States, 145 Ct. Cl. 522, 

527, 172 F. Supp. 445, 448 (1959). 
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ultimately rests. not on the Correction Board’s ac&tio:i.d* Under the 
statute a right to retirement arises only “Upon a determination by 
the secretary . . ” of the several enumerated factors. The crucial 
question remained: What, if anything, justifies a court’s substituting 
its own determination for that made administratively pursuant to  this 
congressional scheme‘? 

The government again argued want of jurisdiction in the next two 
retirenieIlt cases i n  the Court of Claims, but no further elucidation was 
forthcoming.4’J And indeed none has yet been gil-en, though the Court 
of Claims now almost routinely reviews military decisions on the merits 
of retirement questions. 

IV. T H E  POWER A S D  THE SCOPE 

Whatever deficiencies there may be in the Court of Claims’ explana- 
tions, it is submitted that, putting aside the court’s reniedial limitations, 
at  least two propositions which have evolved are sound. These are: (1) 
that the armed services secretaries’ determinations of physical disability 
retirement questions are not conclusive; they are subject to  at least some 
measure of judicial review; ( 2 )  the scope of judicial review is properly 
limited to determining whether the Secretary acted arbitrarily or acted 
contrary to regulation or statute. This is not to say that every applica- 
tion of these propositions has been sound. But the propositions them- 
selves are in line with the pattern of judicial review which has built up in 
the federal courts i n  the past few decades, arid they appear to achieve a 
desirable accommodation between maintenance of government under 
law and executive leeway. Apparently the only opinion in a military 
disability retirement case since the Second World War out of line with 
these notions is YptJegra.fi 1 % .  Talbott, and in this respect the case seems 
destined to be swept into a backwash and left behind. 

Even though the statutory right to disability retirement is conditioned 
on an adiiiinistrative deterniination, it seems appropriate that a court 
have power to review that determination. Such power is consistent with 
what can be called the presumption of rzviewability of governmental 
action which today exists where there is no clear statutory preclusion of 
review. As Professor Davis has put it, “. . . in absence of legislative 
guidance as to reviewability, an adiiiinistrative deterniination affecting 
legal rights is reviewable unless some special reason appears for not 
reviewing.” 50 

48 For an e-icellent statement of this see Friedman v.  United States, 159 Ct. C1. 1, 

49 See Patterson v United States, 141 Ct. C1. 435 (1958); Brown v. Cnited States, 
143 Ct. C1. 605 (1958). 

30-32, 310 F 2d 381, 399-400 (1962). 

4 DAVIS, a4DMINISTRATIVE LAP 25 (1958) 
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Congress has not purported to shut off judicial review over retirenieiit 
questions. It has not even said that the Secretary’s determination is 
“final,” a word which, even when it has been used, has been held not to 
foreclose review.5’ On the other hand, as for special reasons for not 
reviewing, there is the argument based on the peculiar nature of the niili- 
tary establishment, a “specialized coniinunity,” 52 into which the judiciary 
has been particularly loathe to  intrude. But in passing on retirement 
disputes the courts are not really intruding into military operations. 
Typically in retirement litigation the clainiant has been discharged or 
released from active duty without being retired; he contends that he 
should be retired. Whether he prevails or whether the military prevails 
on that question, the nian is out of the active service. There is no 
judicial-executive conflict as to  whether a person reniains on active duty. 
An adjudication will have no real impact on the operation or makeup of 
the arnied forces. The chief consequence of a decision for the individual 
will be that the government will have to pay inoney.53 Thus the argu- 
nient against judicial interference in this area of large executive preroga- 
tive has little force. It s e e m  quite insubstantial when weighed against 
the interest in assuring to a disabled serviceman the retirement benefits 
Congress has provided. 

Given the power to review a military retirement decision, the standard 
of arbitrariness governing the scope of judicial review which has been 
articulated in the cases seenis appropriate. As Disinuke and other cases 
make plain, official action which is arbitrary is incompatible with our 
notions of government under law; it is illegal.53 It is in the application 
of this arbitrariness standard that the difficulties come. ;\loreover, a 
constitutional order surely presupposes that an official must act in 
accordance with the statute which prescribes his authority and which 
spells out the duty he is to perform. .4nd, under a doctrine of recent 
popularity, he must abide by regulations even though he himself proniul- 
gated theni.55 The courts properly can and do review the Secretary’s 
actions in retirement cases to see that they square with all these notions. 

As in the whole field of judicial review of administrative activity, the 
really bothersome and seemingly insoluble problem is whether, or in what 
circumstances, the court will substitute its view for that of the Secretary. 
As Professor Davis points out, we have to live with the fact that there 
are two lines of cases. One applies the arbitrariness or “rational basis” 

51 See, e.g., Heikkila v. Barber, 345 US. 229 (1953). 
52 Orloff v. Willoughby, 315 US. 83, 94 (1953). 
53 See Carranay, Disability Retirement or Separation: The  Financial Aspects, 1 JAG J. 

54 See Berger, Administrative Arbitrariness and Judicial Reuiew, 65 COLUM. L. REV. 55 

55 See Meador, Some Thoughts O n  Federal Courts and A r m y  Regulations, 11 MIL. L. 

91 (1962). 

(1965). 

REV. 187 (1961). 
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test, letting the administrative determination stand if the judges believe 
that it has a rational basis, is supported by evidence, is not arbitrary. 
I n  the other line of cases the courts ignore the administrative determina- 
tion and simply decide the questions for themselves without inquiry into 
arbitrariness or evidentiary support. The former are often called 
questions of “fact,” the latter “law.” 56 This same phenonienon can be 
seen in the military retirenient cases. I n  
the great mass of litigation attacking administrative action the courts 
most often invoke the “rational basis” approach as a device for upholding 
the administrator. If the courts are going to substitute judgment they 
usually call the question one of “lawJJ and do not talk in terms of arbi- 
trariness or rational basis. But the Court of Claims in the military 
retirement cases uses both approaches to overturn administrative 
decisions, and substitutes its own opinion, as illustrated in the Register 
and Girault cases. Sometimes the court will invoke both in the same 
case. 

And yet there is a diffcrence. 

For example, it said in one case: 
If we treat the Correction Board’s decision as a decision on a question of fact, 
the question being whether the plaintiff had or did not have multiple sclerosis 
in 1946, and if we treat it as a decision that he did not have the disease, there 
is not a scintilla of evidence to support it. If we treat it as a legal decision that, 
though he had the disease, he was not, under the rules, regulations and policies 
in effect in 1946, eligible for disability retirement, there is not a scrap of authority 
for such a decision.57 

The truth is that “fact” and ‘Llaw” are hopelessly enmeshed in the 
disability retirement problem. However, judging from the whole field 
of adniinistrative law we cannot expect a clean-cut consistent judicial 
handling of these issues. Kevertheless, clarity might be served by 
keeping more clearly in mind the principles involved, especially those 
jurisdictional and remedial matters to be discussed below. 

V. T H E  COURT OF CLAIMS PECULIARITIES 

The analysis in this article so far has dealt in general with the power 
and scope of judicial review over niilitary disability retirement issues 
without regard to the particular federal court in which that review might 
take place. The concern has been over de!ineating the appropriate line 
between the authority of the federal judiciary and the authority of the 
military acting under the retirement statutes. Once we isolate that 
problem and see that courts sitting under Article I11 of the Constitution 
can properly review a military decision on retirement to determine 
whether it complies with regulations and statutes or whether it is arbitrary, 

56 See generally 4 DAVIS, ADMINISTRATIVE LAW 189-270 (1958). 
57 Patterson v. United States, 141 Ct. Cl. 435, 452-53 (1958). See also Grubin v. 

United States, 166 Ct. C1. 272, 281, 333 F.2d 861, 865 (1964). 
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we can turn to the next question: To what extent, in view of the congres- 
sional allocation and limitation on jurisdiction, can such review be 
undertaken in the Court of Clainis as compared with the federal district 
courts? The former is where the great bulk of the disability retirement 
litigation has actually occurred, and that court’s peculiar remedial limita- 
tions give rise to the main problem in these cases today. 

The Court of Claims and the district courts are all repositories of 
Article I11 judicial power.58 But Congress has granted theni differing 
jurisdiction under its broad authority to distribute that judicial power 
among a variety of tribunals. The Court of Claims is more narrowly 
circumscribed than the district courts. Its authority, so far as pertinent 
here, is stated thus: “The Court of Claims shall have jurisdiction to  
render judgment upon any claim against the United States founded 
either upon the Constitution, or any Act of Congress, or any regulation 
of an executive department . . . .” 59 Only the United States can be a 
defendant, and the claim must rest upon statute, regulation, or the 
Constitution. Moreover, the only remedy which the court has authority 
to give is a money judgment.60 

Consider then, within that jurisdictional framework, an action for 
disability retirement. The court has described the nature of such an 
action this way: “The right to retirement pay is statutory . . . . In de- 
termining whether or not the plaintiff was denied his statutory right to 
disability retired pay, the court is merely exercising its jurisdiction under 
28 U.S.C. Section 1491, [quoted above] to render judgment upon any 
claim against the United States founded upon an act of Congress.”el 
And further: “In disability retirement cases the claimant’s cause of action 
rests upon the retirement legislation (now 10 U.S.C. 0 1201 et  seq.) 
which gives servicemen disabled in the course of active service the sub- 
stantive right to disability retirement. . . . The Act of Congress upon 
which the claim is founded-in the sense of the Tucker Act [S2]-is the 
substantive retirement statute, not the provision for boards or other 
methods for implementing that right.” 63 

Accordingly, to present a cause of action within the Court of Claims’ 
jurisdiction a plaintiff must assert a right to retirement under the re- 
tirement statute. His theory is necessarily that the facts of his case 
bring him within the provisions of that statute, so that he has a right to 
retirement, and that nevertheless the United States, acting through the 

s*The Court of Claims waa held to he a constitutional court in Glidden Co. v. 
Zdanok, 370 US. 530 (1962). 

69 28 U.S.C. 8 1491 (1964). 
60 United States v. Jones, 131 U.S. 1 (1889). 
61 Patterson v. United States, 141 Ct. C1. 435, 438 (1958). 
62 This is the jurisdictional statute, 28 U.S.C. 5 1491 (1964), quoted in the text at 

63 Friedman v. United States, 159 Ct. Cl. 1, 31-32, 310 F.2d 381, 399-400 (1962). 
note 59 supra. 
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armed Service secretary, has denied him that statutory right. Because 
Congress has macle a secretarial determination integral to the right, the 
claimant’s position must be that he is entitled to retirement because a 
nonarbitrary determination would bring his case rvithin the retirement 
statute. By way of relief i n  the Court of Claims he asks for a judgment 
awarding him the back retired pay he contends he is due, and in the Court 
of Claims this is the only direct relief he can get. 

The remedial limitation restricting the court to an arvard of a money 
judgment has a bearing on the scope of revieiv in this type of case which 
has not been adequately appreciated by the Court of Claims itself and 
has been only fuzzily recognized elsewhere. The remedial restriction 
has been relied on by the government to support the argument that  the 
Court of Claims lacks “jurisdiction” to “confer” a retired status on a 
person, that the court has no authority to hold that a person is entitled to 
retirement when the military has refused to recognize such entitlement. 
This argument, i t  is submitted, is partially valid, but it is too sweeping. 

Consider first the situation n here the individual’s case is evaluated on 
its merits through the appropriate administrative procedures and it is 
determined by the Secretary for one reasoil or  another that he is not 
entitled to disability retirement. The claimant then sues in the Court of 
Claims for retired pay. The crucial administrative determination 
blocking retirement may be on one or more such grounds as fitness to 
perform the duties of the applicant’s grade or that the disability was not 
incurred while he was in active service or that the disability was less than 
30 percent and so 011 through the factors listed i n  the statute. To have 
a legally cognizable action, under the esisting decisions, the plaintiff 
must allege and prove that i n  deciding any of such questions against him 
the military authorities were arhitrary or nere acting in violation of 
statute or regulation. If the plaintiff’s contention prevails with the 
court, and the court coiicludes that the Secretary’s determination which 
resulted in a denial of retirement n-as unlawful, there is only one lawful 
possibility left open, namely, the opposite determination. Assuming the 
Secretary had concluded all other issues in his favor, the only action 
remaining is to retire the individual. This is so because the claim has 
already beeii considered 011 the merits by the Secretary. He had two 
choices: to grant retirement or to refuse retirement. Since his refusal is, 
by hypothesis, held to be uiilan-ful, his only lawful choice is the grant of‘ 
retirement. 

For example, suppose the Secretary ruled that p1aintift”s disability was 
not an incident of service but that in all other respects he met the statu- 
tory requirements. If the court holds the adi-erse administrative de- 
termination to be arbitrary, the only possible noiiarbitrary-and hence 
lawful-determiriation that could he made would be the determinatioil 
that the disability WUY aii iiicident of serviw. The Secretary’s ruling 
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on the merits of that ground having been legally nullified, the Secretary 
has no leeway, no choice on the same evidence but the opposite ruling.64 

There may be other grounds, however, on which retirement could be 
legitimately denied but which were never reached by the Secretary. If, 
for example, the claimant has less than 20 years’ service and less than a 
30 percent disability he is not entitled to be retired. If the Secretary 
ruled the disability to be not an incident of service, he had no occasion to 
pass on the other grounds for denying retirement. Or i t  may be that the 
Secretary ruled adversely to the claimant on the degree of disability and 
length of service and thus had no occasion to pass on the service-incident 
issue. In  such cases a key factor has never been determined either way 
by the Secretary, and it is the Secretary, not the court, who is directed by 
Congress to make this determination. For a court to proceed to de- 
termine initially an essential element in the statutory retirement right 
with no prior decision in the administrative sphere mould appear to be 
a judicial usurpation of executive function and to be inconsistent with 
the congressional scheme. 

It may be, of course, that it is clear that the Secretary has already 
passed on all the requisites for retirement. If he has found in favor of 
the claimant on all of his determinations except those which the court 
holds to be arbitrary, or if the government admits the other requisites, 
then there is nothing further for the Secretary to do. The court’s 
decision is in effect a decision that the plaintiff is legally entitled to 
retirement. As pointed out above, grant of retirement is then the only 
lawful alternative open to the Secretary. 

The conclusion which emerges from this analysis is that in th  - latter 
situation the Court of Claims can properly entertain the case and give 
judgment for the plaintiff, whereas the court cannot do so if other statu- 
tory factors have not yet been determined administratively. It would 
exalt form over substance and place an unnecessary and meaningless 
burden on the plaintiff to require him to go elsewhere, either back to the 
Secretary or to another court, to establish that on which only one lawful 
position could be taken, all other issues on the retirement claim having 
already been determined in the plaintiff’s favor. The Court of Claims is 
justified in proceeding on the assumption that that is done which legally 
must be done. But this reason is not present where the military has not 
determined the merits of all the retirement questions, as illustrated above. 
With a case in that posture there is no certainty that a right to retirement 
will be established when the remaining factors are considered. Yet in 
order to enter a money judgment for plaintiff, where the Secretary never 
reached the merits of some of the essential factors and the government 

64 For examples of this type of case see Register v. United States, 131 Ct. C1. 98, 
128 F. Supp. 750 (1955); Girault v. United States, 133 Ct. C1. 135, 135 F. Supp. 521 
(1955). 
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does not admit them in plaintiff’s favor, that is what the court would 
have to do. The result is that since the Court of Claims possesses no 
other remedial authority, the action should be dismissed in order for the 
Court to avoid exceeding its proper judicial sphere of authority. 

In  several decisions, however, the Court of Claims has not dismissed 
but has proceeded to do just what is here asserted that i t  cannot do. 
One was Lemly 2‘. Crnited States, discussed earlier. In  another, Sutcr 1). 

United States,65 the court said, curiously: “We have no power to remand 
the case, hence me must decide it.” The court then proceeded to decide 
that plaintiff had a permanent, service-connected disability when he 
was released from active duty, and a judgment was entered for retired 
Pay. 

‘(We have no power to remand the case, hence we inust decide it.” 
This, it is respectfully submitted, is an unsound non sequitur. It mould 
have been accurate to say instead that because of the military’s unlawful 
refusal of a hearing the plaintiff was entitled to relief in a court, but 
because “We have no power to remand the case,” it must be dismissed. 
This is not to say that the plaintiff is without judicial relief or that the 
military action is immune from judicial scrutiny. It is only to say that 
because of its remedial limitation the Court of Claims cannot decide the 
case; it is not the appropriate forum. Moreover, this is not an assertion 
that the Court of Claiins is wholly without authority to give a judgment 
for retired pay when the Secretary has denied retirement. What the 
Secretary has done must be analyzed carefully. Only if he has adminis- 
tratively determined all issues in favor of the plaintiff except those 
asserted by the plaintiff to be arbitrary or otherwise unlawful may the 
court take jurisdiction over the case. 

There are sound reasons why the Court of Claims, contrary to its pres- 
ent practice, should confine its exercise of jurisdiction in this manner. 
Whether a serviceman should be retired for physical disability is a 
question turning on a combination of numerous variables, as reflected in 
the statute earlier quoted. Somebody has to decide on these officially. 
Congress has designated the Secretaries of the Army, Navy, and Air 
Force, and they in turn utilize boards and other administrative machinery, 
subject of course to judicial review for illegality. This arrangement 
makes sense. The military establishment generates and maintains 
records on its own personnel; it furnishes medical care, and its officials 
have a certain expertise in assessing the military-medical ingredients in 
such issues as whether an injury was service-connected or whether it 
disables a man for further service. From a functional standpoint, a 
court is not the best place for such issues to be canvassed on raw evidence, 
a t  least not initially. Yet that is what happens when the court proceeds 
to  adjudicate the right to retirement when the Secretary has not yet 

6.5 139 Ct. C1. 466, 153 F. Supp. 367, 369 (1957), cert. denied, 355 U.P. 926 (1958). 
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passed on some of the matters which he is directed by Congress to deter- 
mine. Apart from the compelling fact that Congress has said that the 
determinations are t o  be made by the Secretary and not a court, the court 
as a practical matter is substantially assisted in deciding retirement 
questions if they have been first sifted and decided administratively. 
Wiser and more informed adjudication is apt to  result. 

VI. T H E  DISTRICT COURTS 

Cases where essent,ial issucs on the individual’s right to  retirement ai- 
left undecided by the admiristrator point up the significant difference 
between the Court of Claims and a United States District Court. The 
district court may give a declaratory judgment or issue an injunction. 
Thus, if the Secretary arbitrarily denied a hearing, the district court can 
render a declaratory judgment to that effect or it could order the Secretary 
to hold the hearing which the law requires him to hold. And if the 
Secretary decided less than all the requisites for retirements, the district 
court, if it holds certain administrative findings arbitrary, can 
void those findings and in effect remand the case to the Secretary for 
decision on the remaining points. The district court could not, however, 
in that circunistance adjudicate that plaintmiff was entitled t,o retirement. 
The statutory scheme places that authority in the Secretary, subject to  
judicial review, as discussed earlier. Just as the district court may not 
properly make such an adjudication here so should the Court of Claims not 
do so. There is no absolute bar to judicial review in this type of case. 
The probiem is only that of the plaintiff’s choosing the court with 
authority to give a remedy for the particular unlawful action in light, of 
the posture of the case. 

Where the military authorities do consider all questions of the claim- 
ant’s right to  retirement on the merits and hold against him, in an 
ensuing action to establish the retirement right there is no reason why the 
scope of review should differ according to the forum. Whether suit is 
brought in the Court of Claims for the retired pay or in the district court 
for other relief the military determination should be reviewed the same 
way.% The fact that the Court of Claims can give no direct relief except 
a money judgment is no reason for allowing it more freedom tha,n a district 
court in substituting its judgment for that of the administrator. The 
Court of Claims is exercising Article I11 judicial power, and i t  should ac- 
cord the same respect other Article I11 courts accord to the executive 
branch and to the congressionally delegated administrative deterniina- 
tions. This would be particularly so if, as contended elsewhere, because 
of the nature of the issues presented, coupled with the doctrine of collateral 

66 For a rare example of a retirement cme brought in B district court see Almour v. 
Pace, 193 F.2d 699 (D.C. Cir. 1951). 
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estoppel, the Court of Claims’ decisions should affect military status and 
bind the government beyond mere paynient of the judgnient.67 The 
coniplaiiiing individual is not without relief; the district courts are open 
to him, in his home district, with process which can reach the Secretary 
from anywhere in the country;@ moreover, he can now recover even the 
retired pay if his claim does not exceed $lO,oOO.69 

Only a handful of military disability retirement cases are reported i n  
the federal district courts. There are a t  least three possible explanations. 
First, most servicemen denied retirement are iriterested as a practical 
matter’in the retired pay, and until very recently exclusive jurisdiction to 
give judgment for pay was vested in the Court of Claims. Second, the 
curious rule, now discarded by a 1962 statute,70 that no federal district 
court outside the District of Columbia could issue mandamus probably 
discouraged suits. This was reinforced by Denby v .  Berry, which carried 
a strong flavor that retirement questions would not be adjudicated a t  all 
by the federal courts. Third, there is reason to suspect that lawyers and 
judges have failed to appreciate the potential for district court review in 
these retirement cases, even with the previously existing limitations. 

Any difficulty about a mandatory injunction against a federal officer 
has now been reinoved by the 1962 Act of Congress which gives all 
district courts authority “to compel an officer or employee of the United 
States or any agency thereof to perform a duty owed to the plaintiff.” 
The Denby case should be read as holding only that a court will not order 
the Secretary to take action in a retirement case unless the law imposes 
a duty on hini to act. If the Secretary can rationally decide a particular 
retirement question either way a court will not compel him to go one way 
rather than another. However. the court can compel him to consider 
the matter if the substantive law puts a duty on hini to consider it, and 
if the Secretary’s determination was arbitrary, the court can compel hini 
to pursue the only lawful course open to him-to make the opposite 
determination. In  short, the real problein is one of substantive law, not 
of remedy. The remedy of a mandatory injunction or mandamus is 
available to enforce whatever duty the law fixes. Denby is not contrary to 
this, as the Supreme Court seems to have implicitly recognized in 
Miguel 2‘. J fcCar l ,  where mandamus did issue to enforce a retirement 
right ,71 

To sum up, the scope of judicial review in disability retirement cases 
should not vary between the Court of Claims and the district courts 

67 See Meador, Judicial Determinations of .kfilitary Status, 72 YALE L. J. 1293, 

6828 U.S.C. $0 1361, 1301(e) (1964). 
6 9 2 8  U.S.C. 0 1346(d) (1964). 
’Osee 28 U.S.C. 0 1361 (1964). 
7 1  Retirement litigation in the district courts is discussed in Meador, supra note 67, 

1318 (1963). 

at 1319-23. 

22 TAG0 7140-B 



JUDICIAL REVIEW 

in cases which are properly within the respective courts’ jurisdiction. 
But the ability of the two courts to cope with a denial of retirement varies; 
because of the Court of Claims’ more limited jurisdiction it cannot 
properly entertain some cases which the district courts can entertain. 
If this is eventually recognized and if the distinction betxeen the sub- 
stantive law governing retirement and the law of remedies becomes 
clarified, more retirement litigation may appear in the district courts. 
However, as long as the Court of Claims exceeds the proper scope of its 
authority, as it is submitted i t  is doing in deciding issues not first passed 
on administratively, there will be little incentive for litigants to resort to  
the district courts, other than convenience in dealing with a forum closer 
to home and more familiar to local counsel. 

The existence of two possible forums, with differing but partially 
overlapping jurisdictions over retirement and other military personnel 
questions, seems unnecessary in our modern circumstances. Xot only 
is there needless duplication of judicial machinery; there is also fertile 
ground for confusion and for strange legal doctrine to sprout, as this 
article attempts to show. The interests in affording servicemen a 
knowable and simple judicial remedy and in maintaining proper military- 
judicial spheres of authority are not being served as well as they could be 
by the present arrangements. 

Perhaps it is time for Congress to take a hard look a t  the situation.72 A 
thorough study might show that personnel litigation might best be put by 
statute entirely into the district courts, particularly in light of the recent 
statutes changing the old law on mandamus, venue, and service of proc- 
ess as to federal officers. These claims are rarely of very large amounts, 
compared to much of the Court of Claims business. That court would 
still be left with an abundance of substantial litigation, such as contract 
cases, in which it could best perform as a specialized forum for disputes 
with the government involving large economic interests. 

72  The time seems opportune. The chairman of the Senate Judiciary Committee’s 
subcommittee on Improvements in Judicial Machinery (Sen. Tydings) stated in a 
Senate speech on 15 October 1965 that the subcommittee was considering several 
aspects of the Court of Claims’ jurisdiction. 111 CONG. REC. 26137-38 (daily ed. 
15 Oct. 1965). 
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LEGAL PROBLEMS OF OCCUPIED NATIONS 
AFTER THE TERMINATION OF OCCUPATION* 

By Lieutenant Colonel Romulus A. Picciotti ** 

Once a n  occupied nation i s  liberated, and its eziled government 
returns and restores its former laws, problems arise concerning the 
validity of legal rights and obligations which came into ezistence dur- 
ing a belligerent occupation. The validity of these rights and 
obligations i s  determined by the international law principle of 
“Postliminium.” This  article will study the practice of govern- 
ments in applying postliminium during and after World W a r  11 
after they had returned to power. I t  will also examine the juridical 
basis for  such practice and present conclusions and recommen- 
dations. 

I. T H E  NATURE OF POSTLIMINIUM 

A. ROMAN LAW 
The Romans were a legal people, and although the American system of 

municipal law is based upon the common law of England, it cannot be 
denied that  in addition to t,he civil law systems of Europe and other parts 
of the world, much of the international law applied by the municipal 
courts of all nations owes its origin to Roman legal principles and doc- 
trine.’ Although Roman law considered war a legal institution, there 
were no precise rules for the conduct of warfare itself, since only discretion 
guided the combatant’s treatment of the opposing forces. However, 
there were very precise rules concerning the effects resulting from the 
mode in which war was terminated.2 In ancient times, the victors in war, 

*This article was adapted from a thesis presented to The Judge Advocate General’s 
School, U.S. Army, Charlottesville, Virginia, while the author waa a member of the 
Thirteenth Career Course. The opinions and conclusions presented are those of the 
author and do not necessarily represent the views of The Judge Advocate General’s 
School or any other governmental agency. 

**JAGC, U.S. Army; Chief, Foreign Claims Division, U.S. Army Claims Service, 
Fort Holabird, Maryland; A.B., 1936, LL.B., 1950, Harvard University; admitted to 
practice before the bars of the State of New York and the United States Supreme 
court.  

1 Yntema, Roman Law and Its Influence on Western Ciwilizafion, 35 CORNELL L. Q. 
77, 88 (1919). 

2 1 OPPENHEIM, INTERNATIONAL LAW 73 (8th ed. Lauterpacht 1955). War could end 
through negotiation of a treaty of peace, by surrender (deditio), by conquest (occupafio), 
or by subjugation (debellafio). 
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including the Romans during the earlier phase of their conquest of the 
world, invariably killed those whom they vanquished and captured in 
battle. As the Roman Empire grew, however, and the Romans became 
more civilized and less inhumane, and in order to reduce the rigors and the 
senseless human slaughter of war, they enslaved those they captured in 
battle. In  return they expected that their own Roman soldiers, should 
they br +feated and captured, would be spared being put to the sword by 
their cap’ors. 

Since the Roman citizen lost all his civil property and civil and matri- 
monial rights when he was captured, Roman law, in order to mitigate the 
calamities associated with captivity, granted to those who later returned 
to Roman soil the j u s  postliminii or right of postliminium. The term 
“postliminium” is a contraction of post (after), and limen (threshold or 
boundary), and literally can be translated as one who comes afterwards to 
the boundary.3 Through use of legal fiction this right restored to him his 
former civil status, to include all of his rights and obligations, with retro- 
active effect to the date he was first captured. By holding that his civil 
rights had been merely suspended and not extinguished by his capture, 
the status quo ante capture was restored.4 

Later, the doctrine of postliminium was extended to include not only 
captured persons but property which, after appropriation by an enemy 
and return to the realm of its former owner, regained its former status, 
reviving and reinvesting title and the right to possession in the former 
owner. By analogy, the term has found its way into modern international 
law and municipal law to indicate the right of the restored sovereign to 
re-establish the legal status of persons and property of his realm, within 
practical limitations, retroactively to the suspension of his sovereignty 
by occupation. 

B. P R E S E N T  CONCEPT OF POSTLIMINZCM 

Postliminium is considered to be that doctrine which holds that after 
a belligerent occupation of territory has ended, as by defeat or expulsion 
of the enemy or relinquishment of the territory by voluntary departure 
of the occupant, and the absent sovereign returns, the territory, its in- 
habitants and property come under the control of the original and now 
restored sovereign, and the legal state of things is conceived for many 
purposes to have been continuously in existence. Accordingly, the 
doctrine of postliminium holds that mere possession in the course of war 
of property or territory of the enemy is insufficient to transfer title or 

SIreland, Jus  Postliminii  and the Coming Peace, 18 TUL. L. REV. 584 (1944). ‘ 3 HYDE, INTERNATIONAL LAW 922 (2d rev ed. 1945). 
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sovereignty as against the absent sovereign who regains possession during 
the belligerency and before a treaty of peace is negotiated.5 

Using the term postliminium to define the negative fact that the 
legitimate absent sovereign, upon returning to his domain, is under no 
obligation to recognize any of the acts of a belligerent occupant during 
the occupation is considered by one writer to be mere “substantive 
dress.” 6 Another noted writer,’ in emphasizing the transitory nature of 
the rights of a belligerent occupant, stated that the use of the term jus 
postliminii to describe the revival of rights which had never been ex- 
tinguished by a belligerent occupation, was an unfortunate occurrence 
(maZencontreuse) and served merely to obscure rules which in themselves 
are quite simple. In  the opinion of this same writer, the jus postliminii 
is superfluous and cannot have the effect of reestablishing retroactively 
the right of sovereignty, since that right has never been destroyed by thc 
helligerent occupant, who merely exercises the temporary right of 
sovereignty during the occupation.8 

It can accordingly be seen that cases of postliminium occur only when 
the rights of sovereignty have been suspended, that is, by a belligerent 
occupation. And, as a corollary, when sovereignty has been extinguished, 
as by conquest or as a result of cession by treaty of the territory, and the 
territory subsequently reverts to the former sovereign, the doctrine of 
postliminium is not considered applicable, there having been an inter- 
vening sovereignty or interregnum that not merely suspended but actually 
terminated the sovereignty of the original government. 

The extent to which the right of postliminium will be used, i e . ,  to 
invalidate with retroactive effect acts of the belligerent occupant, will 
depend upon the nature of the acts of the occupant, the extent to which 
that body of international law is recognized as applicable in the municipal 
law by the returning sovereign, political implications and practical 
considerations. The concept of belligerent occupation and the body of 
international law applicable to i t  will more clearly delineate the criteria 
normally considered by restored governments in their determination of 
the validation or invalidation of acts of the former occupant. 

C. BELLIGERENT OCCUPATION 

1. A Phase of Warfare. 
During practically all wars fought in the past there has been occupation 

It is an aim of belligerent territory by one or more of the belligerents. 

5 Zbid. Restoration of occupied territory or other enemy property in consequence of 
a treaty of peace is due to the agreement rather than to any principle described by the 
phrase borrowed from Roman law. 

6 HALL, INTERNATIONAL LAW 578 (8th ed. 1924). 
7 See 2 FAUCHILLE, TRAITE DE DROIT INTERNATIONAL PGBLIC 
8 See ibid. 

1710 (1921). 
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of warfare. Even in so-called brush fire wars of today or in the remotely 
possible nuclear holocaust of tomorrow, one may expect that one bel- 
ligerent will succeed in occupying the whole or part of the territory of his 
enemy. 

International law recognized, until war mas renounced as a recognized 
means of self-help by an aggrieved state against another in the General 
Treaty for the Renunciation of War,g its inherent inability to settle 
peacefully international disputes because of lack of effective sanctions as 
possessed by municipal law in regard to intrastate disputes. However, 
international law, through the centuries since the time of the Romans, 
developed through treaties and common usage a body of rules regulating 
warfare. 

It appears that in regard to belligerent occupation international law 
has progressed more than in other phases of warfare. This is due perhaps 
to the fact that belligerent occupation is a phase that extends usually 
throughout the period of hostilities, a phase where humanitarian treat- 
ment of a temporarily subjugated people may be partially or completely 
disregarded by the occupant under the guise of military necessity. 
Motivated by humanitarian principles to protect the helpless, combatant 
or noncombatant, from unnecessary suffering, and to facilitate the 
return of peace, the law of nations has developed towards an increased 
limitation on the occupant’s rights in time of war.10 

2. Historical Development. 
It was not until the middle of the eighteenth century that the tempo- 

rary nature of belligerent occupancy began to emerge as the guiding 
concept for legal rights of both the occupied and the occupant. Up to 
that time it was confused with and equated to conquest.11 In  the 
Roman era, complete subjugation of an enemy’s country and people, 
referred to as debellatio, led to annexation of the country to the empire. 
Even before subjugation and annexation were complete, however, the 
temporary possession of territory was regarded as a conquest since it was 
the ultimate aim of the belligerent. As time went on, it appeared that 
belligerent occupation was not always followed by conquest, either 
because the occupant was ultimately driven from the territory or because 
annexation was not one of his objectives. However, down to the eight- 
eenth century mere possession of territory was regarded as a conquest 
enabling the occupying power to deal with occupied territory as his own 
and to act as the legitimate ruler of the inhabitants. The occupying 
belligerent, even before the occupation was secure, could dispose of pri- 

g Pact of Paris, 27 Aug. 1928, 46 Stat. 2313 [known aa the Kellog-Briand Pact]. 
10 See Gold Looted by Germany from Rome in 1913, Arbitral Advice of G. Sausser 

11 See Thirty Hogsheads of Sugar v. Boyle, 13 U.S. (9 Cranch) 191, 195 (1815). 
Hall, [1953] Int’l L. Rep. 441. 
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vate and public property as he desired, and, considering himself absolute 
ruler, could exact oaths of allegiance and fidelity, conscript soldiers for his 
army, and exact other services normally due the legitimate sovereign. 
Moreover, he could dispose of territory, even before hostilities had 
ended.12 

After the Seven Years' War, these violent practices of belligerent 
occupation became rarer as the writings of jurists and legal scholars 
began to point out the differences between the rights consequent upon 
occupation and those following conquest. While the continuing sover- 
eignty of the original ruler became generally recognized for certain 
purposes, for other purposes the belligerent occupant was considered to 
be invested with a quasi-sovereignty and substituted in his place.13 
Occupancy being essentially provisional in character, i t  was not con- 
sidered as transferring sovereignty over the territory controlled, although 
the de jure sovereign waa, during the occupation, deprived of the power 
to exercise his sovereign rights.14 

3. Present Concept of Belligerent Occupation. 
As the nineteenth century drew to a close, the distinction between 

conquest and military occupation had been firmly established. More- 
over, the illogical and oppressive fiction of substituted sovereignty as the 
basis for justification of the rights of the occupant was replaced by the 
broader and more natural foundation of military necessity and the duty 
owed by the occupant to the population.15 Simultaneously with these 
changing concepts, there developed a body of international law, much of 
it  incorporated into the municipal law of many nations and almost 
universally recognized, delineating the scope of the rights of the occupant 
over the territory and limiting his freedom of action.16 

The majority of these rules were incorporated in fourteen articles of 
the Hague Regulations annexed to the IVth Hague Convention of 1907.17 
The experience of World War I and especially that of World War I1 
demonstrated the inadequacy of these regulations in many respects. 

122 OPPENHEIM, INTERNATIONAL LAW 432 (7th ed. Lauterpacht 1948). In the 
Northern War of 1700-1718, Denmark sold the occupied Swedish territories of Bremen 
and Verden to Hanover before the war was terminated. 

The Court decided 
that the subeequent evacuation of conquered territory by the enemy and resumption 
of authority by the United States could not change the character of past transactions, 
and that accordingly the doctrine of jils postliminii was inapplicable in the case. 

1s United States v. Rice, 17 US. (4 Wheat.) 246, 255 (1819). 

14 GREENSPAN, THE MODERN LAW OF LAND WARFARE 605 (1959). 
15 2 WESTLAKE, INTERNATIONAL LAW 95-96 (2d ed. 1913). 
16 3 HYDE, op. cit. supra note 4, 
1' Hague Regulations annexed to the Hague Convention No. I V  Respecting the 

Laws and Customs of War on Land, 18 Oct. 1907, 36 Stat. 2277, T.S. No. 539 [here- 
inafter cited as the Hague Regulations or the Hague Convention, as appropriate]. 
See appendix I of this article for articles 42-56 of these Regulations. 
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As a result, there was drafted the Geneva Civilian Convention of 1949,'s 
which has been ratified and acceded to by many countries including the 
United States.19 More recently the Hague Convention of 1934,20 relating 
to the protection of works of art during hostilities, has appeared to further 
complement the others 

Sotwithstanding deficiencies in them, especially in regard to economic 
and financial matters,21 they further delineate and limit the powers of the 
occupant with respect to property in occupied territory, simultaneously 
tipping the balance betn-een military necessity and humanitarian treat- 
ment heavily in favor of the latter. Their application to future conflicts 
will see ail eveii greater application of the concept of postliminium to 
unauthorized acts of the belligerent occupant as the trend to limitation of 
the occupant's power continues.22 

4. Limitations on the Occupant's Power 
As sooil as the invasion phase ends and his control of enemy territory 

is secure, belligerent occ*upancy begins.2J With it the occupant acquires 
broad powrs  which international law recognizes he must have for prose- 
cution of the war and simultaneous administration of the territory under 
his control Article 13 of the Hague Regulations 21 provides: 

The authority ot the legltiniate power having in fact passed into the hands 
of the occupant, the latter shall take all the measures in hib pouer to restore and 
ensure, aa far a> poasible, publica order and safety, while respecting, unless ah- 
solutely prevented the Ian. in force in t h p  country. 

.Accordingly, upoii occupying a country, the belligerent a t  once is 
invested icith absolute executive, legislative and judicial authority. In 
order to discharge properly his obligations he may substitute military 
courts for the civil courts ill existence, suspend existing laws, make new 
laws and ensure they are obeyed. However, his power must be exercised 
withiii the limits of iriteniational law relating to belligerent occupation,25 
always having due regard to its transient character. When and if the 

18 Geneva Convention Relative t o  the Protection of Civilian Pereons in Time of 
War, 12 Aiiy. 1949, 119551 3 C.P.T. & O.I..L 3516, T.1.A.S. 3365 [hereinafter cited as 
Geneva Civilian Convention of 19491. Together with the other three Geneva Con- 
ventions for the protection of war victims, this tre:tty (name into force for the United 
States on 2 February 1956. 

19 See ibad. 
?OConvention for the Protection of Cultural Property in the Event of Armed 

For a Conflict, 14 May 1954. The United States is not a party to this Convention. 
sriinniary of its provisions, see USESCO Bull., Yo. 6, p. 120 (21 April 1954). 

21 See ~ T A R K E ,  .4s ISTRODCC'TIOS TO ISTERNATIOSAI, L.4w 377 (4th ed. 1958). 
22 Gold Looted by Germany from Rome in 1943, hrhitral .4tivice of G. Sausser Hall, 

3 Hague Regulations, art .  42. 
24 Hague Regulations, art. 43. 
26 Codified in the Hague Itegulations, arts. 42-56, and Geneva Civilian Convention 

[I9531 Ict'! L. Rep. 441. 

of 1949, arts. 47-78. 
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occupation is terminated, by expulsion or departure of the occupant, 
and the absent sovereign returns, postliminium does not invalidate those 
acts of the military occupant affecting the occupied territory that he was, 
according to international law, competent to perform. These are Iegiti- 
mate acts and should be considered valid or validated by the restored 
sovereign. Conversely, if the occupant has performed acts during his 
occupation which he was not, under international law competent to 
perform, application of‘ post,liminium invalidates those acts.26 I n  the 
light of these two general principles the practice of restored governments, 
vis-a-vis validation or invalidation of acts of a belligerent occupant during 
and after World War 11, will be considered. 

11. T H E  COMPETING “SOVEREIGNS” 

A. M U N I C I P A L  EFFECTS OF A C T S  OF 
T H E  BELLIGERENT OCCUPANT 

1. The Norm f o r  Determining the Validity of Acts of the Belligerent 
Occupant. 

Fifteen articles of the Hague Regula- 
tions 27 prescribe in broad terms the military authority and limitations on 
the power of a belligerent over the territory of a hostile state.28 Article 
43 is perhaps the most important one since i t  permits the occupant the 
greatest, latitude and freedom of action and gives the legislature and 
courts of the restored government the greatest difficulty in interpretation 
and application. In  the preamble to the Hague Convention, however, it 
was recognized that all cases could not be covered by the annexed Regu- 
lations. Accordingly, to preclude such cases being decided by the 
arbitrary judgment of military commanders, the Convention provided 
“the inhabitants and the belligerents remain under the protection and the 

a. The International Norm. 

26 McNair, Municipal  Effects of Belligerent Occupation, 57 L. Q .  REV. 3, 34-36 (1941). 

28 It is generally recognized that the law of land warfare ceases to be applicable upon 
cessation of hostilities, the termination of a war by agreement, normally in the form of 
a treaty of peace, or upon the complete subjugation of the enemy. The Allies, after 
World War 11, considered Japan and Germany as being completely subjugated and 
accordingly the Hague Regulations were not considered applicable. In future 
conflicts, however, the Geneva Civilian Convention of 1949 will supplement the Hague 
Regulations. Article 6 of the Geneva Convention continues the protection of the whole 
convention in occupied territory for one year after cessation of hostilities and certain 
provisions for the duration of the occupation. For a typical case during the Allied 
occupation of Germany after World War 11, wherein the Court considered the Hague 
Regulations inapplicable due to the complete subjugation of Germany, see Dalldorf v. 
Director of Prosecutions, Control Commission Court of Appeal, British Zone of 
Germany, 31 Dec. 1949, Control Commission Criminal Appeal fieports R. No. 4, 
p. 442, [1949] Ann. Dig. 435 (No. 159). See also U.S. DEP’T OF ARMY, FIELD MANUAL 
No. 27-10, THE LAW OF LAND WARFARE paras. 10, 219 (1956) [hereinafter cited as 

2’ Arts. 42-56. 

FM 27-10]. 
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rule of the principles of the law of nations as they result from usages 
established among civilized peoples, from the laws of humanity, and the 
dictates of the public conscience.” 29 

While it cannot be denied that the returning sovereign has complete 
legislative freedom to rescind retroactively all acts of the former occu- 
pant, international law holds that the restored government should 
recognize the validity of and not abrogate a t  will the legislation and acts 
which the occupying power was, within the limits of his authority 
under international law, entitled to accomp1ish.m I n  effect, this state- 
ment postulates an implicit recognition of the legal aspects of such acts. 

The leading writ8ers on international law, in remarkable agreement, 
maintain that postliminium does not “wipe out the effects of acts done 
by an invader, which for one reason or another it is within his compe- 
tency to do.” 31 This view has been concisely stated as follows: 

The judicial acts done under his control, when they are not of a political 
complexion, administrative acts so done, to the extent that they take effect 
during the continuance of his control, and the various acts done during the 
same time, remain good. Were it otherwise, the whole social life of a community 
would be paralyzed by an invasion;-acts done by an invader in pursuance of 
his rights of administrative control and enjoyment of the resources of the state 
cannot be nullified in so far as they have produced their effects during his oc- 
cupation.32 

Sir Arnold 5lcNair 33 is in agreement with this principle as are French 
writers ext,ending over a period of many years. HydeS4 feels even 
stronger about the duty of the restored sovereign to validate legal acts 
of the occupant, observing that a failure to do so on his part is a “danger- 
ous doctrine which if consistently and broadly applied must be defiant 
of legal principle.’’ 35 Also, Oppenheim,s who emphasized the factual 
rather than the legal relationship between the belligerent occupant and 
the inhabitants of occupied territory, believes that the occupant has a 
right,, by international law, to demand of the returning sovereign recog- 
nition of his legitimate acts of warfare. 

It may appear at first blush that the views of these writers were actu- 
ated primarily by the fact that it is inexpedient and at times almost 
impossible to invalidate and annul cha.iges in private relationships 
which have resulted from acts of the occupant. This foundation in 

29 Hague Convention, preamble. 
90 FEILCHENFELD, THE INTERNATIONAL ECONOMIC LAW OF BELLIGERENT OCCUPA- 

TION 8 8  496, 498 (1942); Woolsey, The Forced Transfer of Property in  Enemy Occupied 
Territories, 37 AM. J. INT’L LAW 282 (1913). 

31 HALL, op. cit. supra, note 6, 8 163. 
82 Ibid. 
9s See MCNAIR, LEGAL EFFECTS OF WAR (3d ed. 1948). 
94 See 3 HYDE, op. cit. supra note 4, a t  1885. 
95 Ibid. 
36 See 2 OPPENHEIM, op. cit .  supra note 12, 5 282. 

32 TAG0 7140-B 



POST-OCCUPATION PROBLEMS 

expediency is a strong one, for were all such acts to  be rescinded by a 
returning sovereign, no one would enter into any legal relations during 
an occupation and public life would be paralyzed. Moreover, since 
rescission measures affect the inhabitants more than the former occupant, 
going to extremes to annul such acts would do more h a m  to a sovereign’s 
own people than to the enemy occupant.37 

On the other hand, the argument based on expediency has not pre- 
vailed with respect to unauthorized acts of an occupant which have 
produced changes not easily undone but which the returning sovereign 
has declared null and void and ordered rescinded. This is particularly 
tnie in the validation or invalidation of sequestration measures or 
dealings in occupation currency. 

It may be concluded, therefore, that the legitimate acts of the oc- 
cupant produce legal municipal effects. Accordingly, retroactive 
rescission of them would be contrary to legal pririciple and not in the 
best interests of the inhabitants of the occupied territory and its restored 
government. 

Whether or not the traditional law of belligerent occupation as em- 
bodied in the Hague Regulations continued to be applicable in an occu- 
pation following complete subjugation, as happened in Germany following 
World War 11, was highly controversial.% However, it was universally 
recognized that the Regulations would be considered as guiding prin- 
ciples in the absence of treaty provisions to the contrary.39 

Since parties to a treaty may agree to anything, as they may in the 
case of an srmistice,40 treaty provisions relating to the unlawful acts of 
the former occupant and providing for the restitution of property con- 
fiscated 41 or illegally requisitioned or sequestered are not really in the 
realm of postliminium. The treaty provisions serve merely as a recog- 
nition by parties to the treaty of the nullity in international law of 

37 FEILCHENFELD, op. n’t. supra note 30, 68 497, 502. 
38 Representative theories of the application of international law to the occupation of 

Germany include the opinion that the law of belligerent occupation embodied in the 
Hague Regulations continued to  be applicable (Laun, The Legal Status of Germany, 
45 AM. J. INT’L L. 267 (1961)); that the Hague Regulations continued to limit therights 
of the occupant to the necessities of occupation, the occupant being a fiduciary 
(Rheinstein, The Legal Status of Occupied Germany, 47 MICH. L. REV. 23 (1948)); and 
that the law of belligerent occupation ceased to be applicable by reason of total 
subjugation and vesting of supreme authority in the occupying power (Mann, The 
Present Legal Status of Germany, 1 INT’L a COMP. L. Q. 314 (19$7)). 

99 See Hague Convention, preamble; Geneva Civilian Convention of 1949, art. 6. 
I n  future conflicts, certain provisions of the latter convention relating to belligerent 
occupation would continue to be applicable after cessation of hostilities. 

40 Ruocco v. Fiore, 28 Feb. 1947, Ct. of Cassation, 70 FORO ITALIANO 1.587 (1947), 
[1947] Ann. Dig. 248 (note to No. 112). 

4lFor a discussion of World War I1 peace treaty provisions widening the joint 
responsibilites of co-belligerents with respect to confiscatory acts committed by them, 
see Martin, Private Property, Rights and Interests in the Paris Peace Treaties, 24 BRIT. 
YB. INT’L L. 273 (1947). 
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unlavvful acts of the occupant. However, this practice can be considered 
to be founded on the Roman concept of postliininiuni since it seeks an 
invalidation, albeit in the territory of defeated states, of all acts contrary 
t o  the law of nations perfornied in time of war by the occupant8.k* The 
treaties following both World Wars contained such provisions.~3 

b.  T h e  Requirement that  International Law he Incorporated in to  .If u- 
nicipal Law. By what legal standards are the validit,y of the acts of the 
fornier occupant to be measured by the restored government? After 
both m'orld Wars, the court's of count'ries that had been under the op- 
pressive adrninistration of the German and Japanese occupation were 
faced with the task of determining which acts of the fornier occupant 
should he declared illegal without disrupting private and public rela- 
tionships t,o any great degree. Although it was universally recognized 
that the Hague Regulations should be the basis of that measure, some 
countries, notwithstanding t,heir being signatories of the IVth Hague 
Convention, had to decide if there was a requirement that' the Conven- 
tion and its Regulations be expressly incorporated into their municipal 
law, and whether or not legislation was required wit'h respect- to the 
non-self-executing provisions. 

Whet'her the Hague Regulations are binding in the niunicipal sphere 
will be decided by the niunicipal courts of the restored government. 
The majority of municipal courts, recognizing the Hague Regulations as 
declaratory of the rules of customary international law, have decided 
that these rules have been "adopted" into their municipal law. In the 
United States, for example, t'he Constitution provides that:  

This Constitution, and the Laws of the United States which shall be made in 
pursuance thereof; and all treaties made, or which shall be made, under the 
Authority of the United States, shall be the supreme Law of the Land . . . .44 
The cust'oniary law of war, even if not contained in a treaty, is equally 

a part of the niunicipal I ~ J V  of the United States, except as it may be 
contrary to treaty, or a coiltrolling executive or legislative act. This 
principle is found iri the language of the United States Supreme Court 
in the Pacquste Habana:  l5 

4 2  Gold Looted by Germany from Rome in 1913, Arbitral Advice of G. Sausser Hall, 
[19531 Int'l L. Rep. $41. 

43 Treaty of Peace with Italy, 10 Feh. 1917, arts. 75,  78, 61 Stat. 1245, T.I.A.S. So.  
1648; Treaty of Peace with Roumania, 10 Feb. 1917, art. 23, 61  Stat. 1757, T.I.A.S. 
S o .  1649; Treaty of Peace with Bulgaria, 10 Feb. 1917, art. 22, 61 Stat. 1915, T.I.A.S. 
No. 1650; Treaty of Peace with Hungary, 10 Fet). 1947, art. 24j 61 Stat. 2065, T.I.A.S. 
S o .  1651. For six months after the effective date of these treaties, even a hona fide 
purchaser for value of such illegally obtained property was not protected, being 
required to make restitution without rompensation therefor. The Treaty of Versailles, 
28 June 1919 (arts. 297, 2981, however, did not follow such property in the hands of a 
bona fide purchwer for value. 

44 U.S. CONST. art. VI. 
45 175 G.S. 677, 700 (1899). 
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International law is part of our law, and must be ascertained and administered 
by the courts of justice of appropriate jurisdiction, as often as questions of 
right depending upon it are duly presented for their determination. For this 
purpose, where there is no treaty, and no controlling executive or legislative act 
or judicial decision, resort must be had to the customs and usages of civilized 
nations; and, as evidence of those, to the works of jurists and commentators, 
who by years of labor, research, and experience, have made themselves peculiarly 
well acquainted with the subjects of which they treat. Such works are resorted 
to  by judicial tribunals, not for the speculations of their authors concerning 
what the law ought to be, but trustworthy evidence of what the law really is. 

The High Court of Judicature in Burnia,46 in determining the validity 
of judgments rendered during the occupation by courts established by 
the enemy occupant, arrived a t  the sanie conclusion as did the United 
States Supreme Court. It stated that there was no sharp distinction 
between municipal and international law and held that since international 
law was part of the law of the land, the Hague Regulations were to be 
treated by the courts as incorporated into the municipal law of Burma. 
Other jurisdictions support the same view.47 

Article 1 of the Convention 48 gives the impression that the annexed 
Regulations may not be self-executing. It does not appear that this 
consideration has ever deterred a court froni giving them validity and 
recognizing thein as enforceable in the municipal sphere. 

2. Acts of the Belligerent Occupant. 
The courts of restored governments, in deciding the municipal effects 

of acts of the niilitary occupying power, have had to determine whether 
or not these acts were within the occupant’s conipetency under inter- 
national law. I n  this determination, the niunicipal courts have been 
concerned principally wit,h the application of articles 43, 52 and 53 of the 
Hague Regulations to the legislative, judicial and administrative acts of 
the occupant. 

a. Legislative Acts. Generally, rights acquired under legislation 
which hhe occupant could lawfully enact have been recognized to subsist 
after the liberation and thus to have legal effect. During the occupation 
of Greece, for example, Gerniaii niilitary courts were given jurisdiction 
over certain local criminal law offenses. Certain Greek citizens were 
tried by the German niilitary courts and later tried again for the same 
offenses by a Greek court. The Court, of Appeal of Athens 49 decided that 
judgments of occupation courts were by a legal fiction to be considered 

46 The King v. Maung Hmin, High Ct. of Judicature, 11 March 1946, 1946 RANGOON 
L. REP. 1, (19461 Ann. Dig. 334 ( Y o .  139). 

47 Hongkong & Shanghai Banking Corp. v. Luis-Perez Samanilla, Inc., Ct. of First 
Instance, Manila, 14 Oct. 1946, (19461 Ann. Dig. 371 ( S o .  157). Accord, Austrian 
Treasury v. Auer, Sup. Ct., 1st Div., 1 Oct. 1947, [1947] Ann. Dig. 276 (No. 125). 

4s Hague Convention, art. 1. 
49 Judgment of 1945, No. 645, German Military Ct. in Greece, Ct. App., Athens, 

56 THEMIS 220 (1915), [1943-19451 Ann. Dig. 433 (No. 149). 
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as judgments of the land. The military courts exercised jurisdiction over 
the country under the power conferred by the laws of war. Therefore, 
the defendants could not be tried again since Greek courts regard decisions 
of German military courts in such cases as res judicata. 

Similarly. a Greek Court of Cassation,sO in an appeal before it, decided 
that a law enacted by the local government established by the military 
occupant was in conforniity with international law and accordingly 
valid. In  reaching its decision the court had to decide first that the 
act of the occupying power in establishing the de facto Greek government 
was within the authority conferred hy article 43. The court’s dictum, 
to the effect that the local de facto government was a true government 
and hence invested with full powers elicited the following coninient: 

,?;or, contrary to the dictum of the Areopagus, is such a “Government” a 
sovereign Government, since it does not possess p l a i t u d o  poteslalis. I t  results 
from military occupation, and it is subject to the orders of the occupant. It 
cannot therefore in any way claim to exercise full legislative powers, still less 
full constitutional power. “Governments” set up in occupied territory have 
only such powers as are delegated to them by the Occupying Power from whom 
they derive, and whose competence is strictly delimited by international law.51 

Although the decision is correct, the underlying reasons, as appear in 
the dictum, are open to question. The “puppet” nature of any govern- 
ment controlled by the occupying power niakes it incumbent upon a 
post-occupation court to scrutinize that government’s enactments in the 
light of article 43 exactly as though they had been promulgated by the 
occupying authorities themselves. 

Courts of the restored government have readily 
given legal effect to the judgments of courts established by the military 
occupant. They have recognized thereby the wide administrative 
powers of the occupant under article 43, to include suspending local 
courts and replacing thein with those appointed by him or with military 
courts. The High Court of Burma,52 passing on the nature and effects 
of a court established by the occupying power, held that the Japanese 
City Court in Rangoon was a competent court, had jurisdiction to enter- 
tain the suit, and that its decrees were executable by the local courts after 
the occupation. Another court in Bur.na,5s after the occupation, 
similarly recognized as valid the judgment of an occupation court estab- 
lished by the Japanese conimander during the occupation, by holding 
that the defense of former jeopardy by the accused was a good defense 
when brought to trial again after the occupation for the same offense. 

5OSee In re Law 900 of 1913, So. 68, Ct. of Cassation, Areopagus, 55 THEMIS 
(Greece) 121 (1911), [1913-1915] Ann. Dig. 441 (So. 152). 

51 [1913-19151 Ann. Dig. 442 (So. 152) (editor’s note). 
52 Abdul Aziz v. The Sooratee Bara Bazaar Co., High Ct. (App. Civil), 20 Dec. 1916, 

1917 RASGOON L. REP. 18, 119161 Ann. Dig. 342 (So. 140). 
5s See The King v. Maung Hniin, High Ct. of Judicature, 11 March 1946, 1916 

RANGOON L. REP. I ,  119461 Ann. Dig. 334 (So. 139). 

b. Judicial Acts. 
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After alluding to article 43 and duties of the military occupant the re  
under the Court stated: 

If the enemy respects the provisions of this article, and to  the best of his 
ability restores and maintains public order and safety in occupied territory, 
and does so by enforcing the ordinary laws of the occupied territory, how can 
it be possible for the lawful government, on reoccupation of the territory, to 
treat as null and void the judgments and orders of the courts which have ad- 
ministered that  law during the absence of the lawful government? Such action 
would render Article 43 meaningless and purposeless, and would lead to complete 
chaos. 

It appears that  as long as the substantive laws of the occupied territory 
are not changed by the military occupant,5* the judgments rendered by 
the procedural function of his courts in applying those laws, except in 
rare cases of arbitrary action, generally will be recognized by the muni- 
cipal courts of the restored government,. 

Similarly, courts of the restored sovereign have considered military 
police of the occupant, when enforcing local law and ensuring public 
order, as acting within the spirit of the Hague Regulations and entitled 
to the protection of the local laws against bribery. The Italian Court of 
Cassation,55 for example, upheld the post-occupation convictioii of an  
Italian who had attempted to bribe an occupant’s military police. 

c. Administrative Acts. 
(1) Title to Property. I n  the application of article 53 of the 

Hague Regulations, although it  appears that  the taking only of possession 
of public property is authorized, courts have interpreted the article as 
giving the occupant the right to transfer title to a bona fide purchaser.56 
Moreover, the title acquired by such a purchaser is not divested even by 
the returning sovereign.57 

An Austrian court in 1947 58 decided that the military occupant could 
not only seize and transfer ownership but also acquire ownership to 
public property. Whether the occupant actually acquires ownership 

54 Art. 43, Hague Regulations, requires the occupant to respect, ‘‘unless absolutely 
prevented, the laws in force in the country.” Art. 64, Geneva Civilian Convention of 
1949, which supplements the Hague Regulations, further restricts the authority of the 
occupant to repeal or suspend the penal laws of the occupied territory. 

55 See Zn re Vitucci, Ct. of Cassation, 6 Dec. 1945, 69 FORO ITALIANO 11.81 (1946), 
[1946] Ann. Dig. 362 (No. 151). 

5.s See In re Lepore, Sup. Military Tribunal, 19 July 1946, 70 FORO ITALIANO 11.133 
(1947), [1946] Ann. Dig. 354 (No. 146). The court held that the seizure of public 
property by the occupant was permitted by the Hague Regulations, which had been 
incorporated into municipal law by the Italian Law of War, and that accordingly the 
military occupant waa able to transfer a good title to  an  inhabitant of the occupied 
territory. 

57 Zbid. 
5aAustrian Treasury v. Auer, Supreme Court, 1st Div., 1 Oct. 1917, (19471 Ann. 

Dig. 276 (No. 125). The court held that the Hague Conventions had been incor- 
porated into municipal law by the Austrian Constitution. 
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under these circumstances is arguable since it is reasonable to conclude 
that any title acquired thereby can be divested by the returning sovereign. 
Similarly, the title of a bona fide purchaser of an article requisitioned by 
the occupant pursuant to article 52 was held by a Dutch court to be 
ininiune from attack by the original owner.59 

Although confisca- 
tion of private property is expressly condenined by the Hague Regula- 
tions,60 there is 110 provision expressly forbidding or permitting the 
sequestration of private property. During World War I1 both Axis 
countries and .Allied nations sequestered foreign assets. The -Allied 
countries appointed property custodians to administer eneniy assets 
within their borders. Alien property custodians in Germany were 
empowered to collect debts owed to residents of Allied nations. The 
Japanese included in their sequestration measures the liquidation of 
a number of banks i n  the Philippine Islands by requiring the deposit 
accounts of residents of *Allied nations to be turned over to an eneniy 
property custodian bank. The German measures did not appear con- 
fiscatory for continued .Allied ownership was recognized by the custodian- 
ship, whereas the nonconfiscatory nature of Japanese custodianship was 
not so readily apparent. 

It is not to be denied that there is a close similarity between sequestra- 
tion measures of an occupant and sequestration measures of Allied 
powers or enemy belligerents within their own domains. Although some 
writers have relied on the difference, i .e. ,  the territory in which the seques- 
tration occurs, to argue that an occupant is not authorized to sequester 
property, there is no basic diff erence.G1 United States doctrine regarding 
the authority of an occupant to control property in occupied territory 
mould appear to support this view.62 

The distinction between confiscation and sequestration is an important 
one which the courts of restored governments had to draw as cases 
came before them. Once the court decided the measure was a sequestra- 
tion, it had to determine whether or not the sequestration was accordirig 
to  international law and hence to be validated or invalidated. The 
distinction between the occupant exerting any type of control over private 
property of the inhabitants of the occupied territory in one case, and 

( 2 )  Sequestration Jf pasures o j  the Occupanf .  

59 See Vitse v. Brasser, Dist. Ct.  of hliddelburg. 18 Feb. 1948, [I9481 Kederlandsche 
Jurisprudentie, ?io. 620, (19481 Ann. Dig. 601 (30. 200). The court decided that a 
purchaser for value in Holland of a tractor, requisitioned by the German army in 
France and subsequently abandoned and received by Dutch forces as booty of war, 
acquired good title from the Dutch forces and was entitled to keep it as against the 
former owner. For the legal basis of booty of war, see Smith, Booty of W a r ,  23 
BRIT. YB. IST’L L. 227 (1946). 

60 Hague Regulations, art. 4ti. 
61 See Fraleigh, The T’alidity of .4cts of Enemy Occupation :1 uthorities d fec t ing  

62  Fhl  27-10, para. 399. 
Property Rights, 35 CORSELL L. Q. 89, 104, 105 (1949). 
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exerting control, to include beneficial use of enemy private property, 
that is property belonging to residents of enemy countries in the other, 
is a basic one in distinguishing confiscation and sequestration.63 The 
authority of a belligerent occupant to sequester property niust be de- 
termined by reference to articles 43 and 53 of the Hague Regulations.64 
These have been used to  validate sequestrations because of the obli- 
gation the occupant has to act as custodian for property whose owner is 
absent, and the recognized right of the belligerent in warfare to  control 
an asset which may be used by the enemy to impede his war effort.65 

It is to be noted that the authority of Gerwany and Japan to sequester 
private property in World War I1 would 1 ‘’pen lacking had they 
been considered as aggressors instead of bellip- ~ 7 the determination 
of the validity of their actions with respect to ’ +hey were with 
respect to the type of war waged by them. __ Fitions of the 
validity of their acts relating to property, werf 4,’ .1 as aggres- 
sors, appear in a draft document 66 prepared 1: -e group of legal 
scholars. Under the terms of this study an aggi m r  would, with certain 
exceptions, have none of the rights which it would have were i t  a belliger- 
ent. Titles to property would not be affected by an aggressor’s purported 
exercise of such rights. It is apparent, however, that restored govern- 
ments’ in their legislation and court decision, determined the authority of 
enemy occupants by rules applicable to a belligerent and that enemy 
occupants were authorized to exercise the same rights as allied occu- 
pants. 67 

Since sequestrations do not involve transfer of ownership, the owner is 
usually permitted by legislation to recover tangible property if it can be 
found, even from a bona fide purchaser for value. As to sequestration of 
intangible assets, restored governments, with some variation, generally 
validate sequestrations by relieving debtors from liability to their 
creditors by virtue of payment of the preoccupation debt to the occupant 

683 HYDE, INTERNATIONAL LAW 1728 (2d rev. ed. 1945). Hyde draws this 
distinction: 

The point to be noted is that a belligerent may in fact deprive an alien enemy owner 
of property by processes that are not essentially confiscatory, even though the taking 
2nd retention may cause him severe loss and hardship. Recourse to such non- 
confiscatory retentions or deprivations has marked the conduct of belligerents since 
the beginning of the World War in 1914. They may perhaps be appropriately 
referred to as sequestrations. 
64 Fraleigh, supra note 61, a t  104, 105; accord, F M  27-10, para. 399. 
65 For reasons justifying appointing of alien property custodians by the United 

States for enemy assets in the United States and their sequestration, see DAPC Annual 
Report, 11 March 1942, to 30 June 1913, p. 13. Compare with reasons in Haw Pia v. 
China Banking Corp., 80 Phil. Rep. 604 [1948], discussed in 23 PHIL. L. J. 575 (1948). 

66 See Harvard Research in International Law, Draft Convention on Rights and Duties 
of States in Case of Aggression, 33 AM. J. INT’L L. SUPP. 827 (1939). 

67 Hagad, Effect of Payment  of Pre-War Debts to the Liquidator Bank  of Taiwan,  
22 PHIL. I,. J. 159 (1947); Hyde, Concerning the Haw P i a  C m e ,  24 PHIL. L. J. 141 
(1949). 
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through the latter’s sequestration. Validation has been accomplished 
by means of legislation 68 and municipal court decisions.69 As a result of 
this validation, the creditors, legal owners of the debt, are left with a 
general claim against the former occupant’s government and a claim 
against any general fund that may be established for this purpose by his 
own government from sequestrations of enemy property and reparations 
from peace treaty arrangements. 

(3) Occupation Currency Transactions. Under his trusteeship 
obligations of article 43,70 the occupying power has the implied authority 
to  maintain the local currency in circulation,71 to  regulate the quantity 
of i t  72 and to replace the local currency with his own. I n  addition, he 
may issue special occupation currency for the use of his own forces if 
necessary.73 

During the course of hostilities depreciation of the local currency 
inevitably occurs. Whether the depreciation is attributable to illegal 
acts of the occupant, the restored government faces the task of determin- 
ing what action, if any, should be taken with respect to occupation cur- 
rency transactions, principally the discharge of preoccupation obligations 
during the occupation with depreciated currency. The government may 
declare invalid all such transactions if the occupant intentionally debased 
the currency through acts violative of international law, but as a practical 
matter such an order could never be implemented. By judicial decree 
or legislation the restored governments have taken action to validate or 
partially invalidate these payments of preoccupation indebtedness with 
occupation currency. In the Philippines, for example, the courts have 
held that payments in depreciated occupation currency were effective at 
face value for this purpose, whether the payments were made to creditors 
in occupied territory 74 or to Japanese custodians acting for creditors 

a* Act No. 36, The Japanese Currency (Evaluation) Act, 1947 8 4 (Burma); see Law 
of 17 Sept. 1914, art. 33, [1914] Staatsblad No. E 100 (Neth.), validating sequestration 
of intangible assets and thereby exempting debtor from further payment, except where 
debtor could have refused payment; Law of 7 March 1949, Debtor and Creditor 
(Occupation Period) Ordinance, Colony of Singapore Gov’t Gazette, Supp. No. 17, 
11  March 1949 (Sing. & Malaya); Law of 7 March 1919, Debtor and Creditor (Occupa- 
tion Period) Ordinance, Hong Kong Gov’t Gazette, Supp. No. 1, 18 June 1918, reported 
in Fraleigh, The Validity of Acts of Enenay Occupntion .4uthorities Affecting Propertg 
Righk, 35 CORNELL L. Q. 89, 100-102, 108 (1919). 

69 See Haw Pia v. China Banking Corp., 80 Phil. Rep. 601 (1918); Hodgev v. Maria 
Gay, 87 Phil. Rep. 401 (1950). 

70 Hague Regulations. 
7 1  FM 27-10, para. 430. 
7 2  Fraleigh, supra note 61, a t  112, 113. 
73 FM 27-10, para. 430. 
74 See Ruperto-Obando v. Fidelity & Surety Trust Co. of Phil. Islands, No. L-2490, 

Ct. of First Instance, Manila, 26 Sept. 1950, extracted in Arnego, INT’L L. REV. 
(PUBLIC) 288 (1962). The court validated a discharge in 1914 of B mortgage indebt- 
edness contracted before the Japanese occupation while basing its decision on Haw Pi3 
v. China Banking Corp., 80 Phil. Rep. 601 (1418). 
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residing in Allied territory.75 In Burma,76 validation a t  face value was 
accomplished through legislation. In Hong K0ng,~7 Singapore and 
Malaya,78 the legislation partially validated and partially revalued 
payments in occupation currency. Netherlands legislation in Indo- 
nesia,’/g for example, validated payments in varying percentages from 
100 percent in 1943 to 3 percent in July 1945. 

Although restored governments normally have validated or partially 
validated commercial transactions in occupied currency, they have 
enacted legislation invalidating currency transfers where special situations 
justified such action.80 

(4) Utilization of Local Police. Where the occupant has required 
services of the inhabitants, Dutch courts, upon liberation, have been 
particularly harsh on individuals, notably policemen. These inhabitants 
were required to  assist the occupant in maintaining law and order 
pursuant to the Hague Regulations 81 in operations not against their own 
country (hence not violative of international law). Yet they were under 
a legal obligation, imposed by their own government-in-exile, to remain 
faithful to their sovereign by abstaining from carrying into execution, 
except in case of force majeure, orders of the enemy which prima facie 
were intended to serve the latter’s interests exclusively.82 Some writers, 
in accord with the Dutch view 83 of the intent of the Hague Regulations, 
view belligerent occupation as having no legal character and hence to be 
regarded merely as an exercise of force imposing no duty upon the 
inhabitants to even refrain from jeopardizing the safety of the occupant.84 

75 Haw Pia v. China Banking Corp., supra note 74. 
7’3See Act No. 36, The Japanese Currency (Evaluation) Act, 1917, 5 4 (Burma). 
77 See Law of 7 March 1919, Debtor and Creditor (Occupation Period) Ordinance, 

Hong Kong Gov’t Gazette, Supp. No. 1, 18 June 1918. 
78 See Law of 7 March 1949, Debtor and Creditor (Occupation Period) Ordinance, 

Colony of Singapore Gov’t Gazette, Supp. No. 17, 11 March 1949 (Sing. & Malaya). 
79Law of 3 May 1947, art. 52 [1947] Staatsblad von Nederlandsch-Indie No. 70 

(Indonesia), reported in Fraleigh, supra note 61, at 112. 
S O S e e ,  for example, Hilado v. de la Costa, 83 Phil. Rep. 471 (1919), upholding 

constitutionality of Philippine law nullifying unpaid obligations of banks to depositors 
arising from deposits of occupation currency. 

81 Arts. 43, 52. 
82 I n  re Van Huis, Special Crim. Ct., The Hague, 15 Nov. 1916, 119461 Ma-oorlogse 

Rechtspraak (Neth.), %d yr., No. 605, [1916] Ann. Dig. 350 (No. 143). The court held 
that the Hague Regulations were intended to curtail the enemy’s power in occupied 
territory and not to define hi rights against the population; accordingly, his legislative 
measures did not, in general, create legal obligations for the inhabitants. 

85 See ibid. 
84 See Baxter, The Duly of Obedience to the Belligerent Occupant, 27 BRIT. YB. INT’L L. 

243 (1950); VOX GLAHN, THE OCCCPATION OF ENEMY TERRITORY 45-48 (1957). 
Although the Geneva Civilian Convention of 1919 is silent on the duties owed to the 
occupant by the inhabitants, FM 27-10, para. 432, is clear in the statement of these 
limited duties. 
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The particularly vulnerable lot of police officials during and after any 
occupation generated a commentary 85 i i i  1958 by the Inter~iational 
Committee of the Ked Cross on article 54 of the Geneva Civiliali Conven- 
tion of 1049 and a draft “Declaration ” 86 The latter proposes to 
delineate the police oEcer’s duties to  the enemy occupant and relieve him 
of duties arid ohligatioiis that would subject him to later censure by his 
own sovereign. 

-4t the termination of the occupatioii by &Axis forces iii World War 11, 
the restored governments faced the burdensome task uf determining 
which of the occiipaiit’s acts should be validated and Ivhich invalidated. 
-Although municipal law ultimately M o d d  make this determinatic~i, all 
of the restored governmeiits used iiiteriiatioiial la11 a d  the basis by 
xhich t o  measure the \didit?: of the occupaiit’s enat tmeiits.si IIany 
gorcriiments, even before invasion of their domains, foresaw the problems 
incident upon belligerent occupation and enacted preventivc legislation 
to limit coiifiscation of puhlicl aiitl private property by the inT-ader and 
to  gi7.e iiotice of the manrer in which the j u s  pos!lzminii would be applied. 
In  1040, Denmark. Sorir ay. Belgium, Fraiice aiid the Setherlands,@ for 
example. passed legislatioil forhiddiiig domestic business organizations 
from disposing assets a h a d  i n  case of enemy oc( upation The United 
States, on 3 Januar!. 1943, in a policy statement issued a ivaniing 89 to  
all c.unceriied, and 111 particular to  persons of neutral countries, against 
acts of tlispossessivii and confiscation committed in territories under 
enemy occupation This u arning was to be incorporated in peace 
treaties 11 it11 the defeated states after the war. 

During a belligerent occupancy the occupant may, if he determines it 
necessary to accomplish his principal aims of the protection of his forces 
and the discharge of his trusteeship obligations, suspend any or all existing 
____ 

b5 1 COMMESTART, G E S E Y . I  C‘OSVESTIOS RELATIVE TO THE PROTECTIOS O F  CIVILIAS 
PERSOSS IS TIME OF \VAR (Pictet ed. 1958). 
and the commentary. 

See :ippendis 11 of this article for art. 51 

86 I d .  at  2, 3. 
67 Even courts of countries not signatories to the IVth Hague Convention of 1907 

incorporated its provisions in their decisions. See, for  example, V v. 0, S o .  163, Ct. 
of First Instance, Corfu. 1947, 58 THEWS (Greece) 124 (1947), [1917] Ann. Dig. 2G4 
( S o .  121). 

88 This legislation, even though enacted by the then Setherlands government in 
exile, i v a s  effective, ut least in the United States. to bar confiscation of these assets by 
German representatives. See .4mstelbank S . V .  v. Guaranty Trust Co. of Xew York, 
177 lliec. 548, 31 S.Y.P.  2d 194 (Sup. Ct. 1941). 

89 $?e 15 D E P ’ T  STATE BCLL.  21 (1943). 
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laws in the occupied territory.90 It follows then that he may forbid the 
government of the occupied territory from carrying on its usual functioiis 
for the occupaiit “must regard the exercise by the hostile government of 
legislative or judicial functions . . . as in defiance of his authority, except 
in so far as it is undertaken with his sanction or cooperation.” 91 

Many governments, however, upoii occupation of their territory, have 
fled the invader. While carrying on the struggle against the enemy 
occupant, they have continued to legislate for their subjects, regardless 
of whether they lived in occupied or unoccupied territory. Upon liber- 
ation these restored governments have determined, through judicial 
decisions of their courts, that they retain the capacity to legislate for 
their subjects in occupied territory. 

On an appeal, for example, by a Sorwegian from a convictioii of 
treason during the German occupation, the Son$-egian Supreme Court 92 

in August 19-15 affirmed. I t  decided that the sovereign-in-exile could 
issue the decree increasing the penalty for treason, which decree was 
valid for the territory under enemy occupation, even though its provisions 
could be implemented in Sorway only after the end of the occupation. 
The rationale of the decision was that sovereignty in X’orway was not 
legally changed by the German provisional occupatioii; that Sorwegians 
continued to owe allegiance to their o ~ v n  country; and that no rule of 
international law prevented the lawful Norwegian authorities from issuing 
criminal legislative measures which were binding upon Sorwegian citizens 
from the date of their promulgation. 

Belgian C O U I - ~ S , ~ ~  which have supported a harsh postliminy attitude 
after both World Wars, and understandably so in view of long enemy 
occupations, have held that legislative decrees of their government-in- 
exile became effective in occupied territory once the required publicity 
had taken place. A Greek court 94 held in the same manner, adding that 
the laws promulgated by the Greek government-in-exile applied to 
occupied territory as of the date of their publication in the Official 

90 L v. N,  No.  21, Ct. of App., Thrace, 1947, 58 THEUIS (Greece) 210 (1917), 119471 
Ann. Dig. 242 (So .  110). The court held that if suspension or repeal of local penal 
laws is necessary, such action may be taken by the occupant, presumably under the 
authority of art. 43, Hague Regulations. c‘f. Geneva Civilian Convention of 1919, 
art. 64. 

91 3 HYDE, o p .  cit .  supra note 63, a t  1883. 
92Public Prosecutor v. Reider Haaland, Sup. Ct. (App. Div.), 9 Aug. 1915, [19151 

Xorsk Retstidende 13 (Nor.), [1943-1915] Ann. Dig. 444 ( S o .  154). This was the 
leading precedent for similar cases derided since the German surrender. 

93 I n  re Hoogeveen, Ct. of Cassation, 0 Sov.  1914, (19451 Pasicrisie Belge 1.23, 
[1943-19451 .4nn. Dig. 432 (So .  148). Regular publication of a Decree-Law in the 
hloniteur Belge in London. provisional seat of the Belgian Government, together with 
lapse of a prescribed period of time, constituted the due publicity required to make the 
law binding throughout all of Belgium. 

94 In re X.Y., S o .  54, Council of State, 1945, 56 THEMIS (Greece) 138 (1915), 
[1943-1915] Ann. Dig. 431 ( S o .  147). 
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Gazette a t  Athens. An Italian court 95 in 19-16 came to the same con- 
clusion in regard to the validity in German-occupied Italy of acts of the 
absent Italian government. I t  tempered the harshness of this doctrine, 
however, by adding that reasons of political expediency might induce 
the legislature to renounce the unlimited application of that principle 
whenever the retroactive application of it in individual cases might have 
inequitable results. I t  may he concluded, therefore, that whether or not 
legislative enactments of the government-in-exile became effective and 
applied to its subjects i n  occupied territory n.ere determined by municipal 
law and public policy. The legality, according to international law, 
of contrary laws of the occupant received little consideration by the 
courts. 

-4 special situatioit exists as to the validity of legislation of the absent 
sovereign in occupied territory following an armistice, in contradistinction 
to a true belligerent occupation before cessation of hostilities. The 
former was the type of occupation by allied forces existing in Italy 
following the armistice between Italy and the Allies. After the armistice, 
the Italian Government passed legislation affecting the daily lives of 
Italians in occupied as well as unoccupied Italy, and the Allied Military 
Government implemented the majority of them in occupied territory. 
At the trial by an Allied military court of a number of Italians for the 
massacre in 1945 of 54 of their compatriots confined in the Schio jail near 
Vicenza, Italy, the men were sentenced to death. The court declined to 
apply provisions of recent Italian legislation eliminating the death 
penalty. Upon review the Chief of Allied Military Government decided 
that the occupants were not bound in every case to apply the laws passed 
by the Italian government. He affirmed the conviction but commuted 
the sentence, in effect giving validity in this case to the new law of the 
absent sovereign.96 The decision will strengthen British and United 
States doctrine, which requires the occupant, within the limits of his 
military aims, to give the widest possible effect in occupied territory to the 
legislation of the absent sovereign.97 It is consistent with article 43, 
which may not expressly but impliedly require it. 

111. JUDICIAL REVIEW OF ACTS OF T H E  
BELLIGEREKT OCCUPAST 

LEG.4L OR FACTCAL 
The view of the legal nature of belligerent occupation held by a munici- 

pal court in declaring certain acts of the belligerent to be prohibited by 
95Ferrovie dello Stato v. P.A.G.A. ,  Ct. of First Instance, \-enice, 21 June 1946, 

(19461 Giurisprudenza Italiana 1.2, [19-16] Ann. Dig. 357 ( S o .  117). 
96 For an illuminating disrussion of the case see Stein, .I pplicalion of Ilie Laws of the 

ilbsent Sovereign in Territory 1-nder Rellagerat Occupation: l 'he Schno .\lassacre, 40 
M I C H .  L. REV. 341 (1948). 

A. STAT[-S  OF BE'LLIG'ERES?' OCCC'P-~IVCY- 

97 I d .  at 370. 
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the Hague Regulations mill determine the legal effect of these unlawful 
acts and the harshness of the postliminy doctrine applied by the courts. 
When the occupation has been regarded merely as a factual exercise of 
power with the Hague Regulations restricting the abuse of force by the 
0ccupant,~8 whatever validity these acts may have is tested by their 
effectiveness and not by their compliance with any rules. Accordingly, 
the restored government may rescind even acts of the occupant which 
were not violative of international law since they possessed no legal 
character. On the other hand if the belligerent occupation is regarded as 
a legal regime, notwithstanding its temporary nature, and hence governed 
by international law, the legal effect of the occupant’s acts are tested 
against the Hague Regulations, and if determined to be beyond the compe- 
tence of the occupant, are declared null and void. Regardless of the 
view entertained by the court, the effect of unlawful acts, if merely 
declaring them a nullity, mill not restore the status quo ante occupation. 
It mill give rise to a claim for reparations 99 in favor of the aggrieved 
state, a claim that can be satisfied by provisions of a treaty of peace or 
voluntary submission of both sides to an international arbitral com- 
mission. 

The courts of most countries, which have been occupied a t  one time or 
another by a belligerent, have recognized the de facto status of govern- 
ments established by military occupants. They have also recognized 
that the laws enacted by them, if within the purview of international law, 
have the character of true laws during the occupation and hence should 
be obeyed by the inhabitants. There have been, however, a number of 
decisions holding to the contrary. In  a landmark case following World 
War I ,  the Court of Appeal of Liege, Belgium,l@I held that the Hague 
Regulations gave no legislative power to the occupant but merely re- 
stricted the abuse of force by him. To the same effect was the decision 
by a criminal court in Crete lo1 in 1915. It held that all legislative acts of 
the occupant were to be presumed invalid until Greek courts had taken 

98 Mathot v. Longue, Ct. App., Liege, 19 Feb. 1921, I19211 Belgique Judicaire, col. 
438, [1919-19221 Ann. Dig. 463 (No. 329). 

99 Hague Convention, art. 3. 
100 Mathot v. Longue, Ct. App., Liege, 19 Feb. 1921, [1921] Belgique Judicaire, col. 

438, 11919-1922) Ann. Dig. 463 (So. 329). This case marked the reversal of current 
decisions adhered to by the court in regard to a German ordinance of 8 August 1918 and 
followed the reasoning used by the Court of Cassation, in an earlier decision, that the 
Hague Convention of 1907 did not imply that the occupant had any power over law, 
even within the limits fixed by article 43, Hague Regulations. 

101 I n  re G., No. 107, Crim. Ct., Heraklion (Crete), 1945, 56 THEMIY (Greece) 63 
(1945), [1943-19451 Ann. Dig. 437 (No. 151). The occupant’s acts were viewed as 
products of de facto courts having no juridical force at the end of the occupation and to 
be regarded as laws of a foreign country of which Greek courts need not have knowl- 
edge. The editor (Ann. Dig.) noted that this judgment was open to question and in 
conflict with previous decisions of Greek courts expressly recognizing the de facto status 
of governments established during the occupation and the laws enacted by them aa 
having the character of true laws of the state. 
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afirmati1.e action to  validate them and that only those legislative meas- 
ures of the ocmpant eliac4tetl i i i  the true interest of Greecc would be 
ratified. This declision appears to overlook maiiy of the legal justi- 
ficatioiis rontained i i i  the Hague Regulations for other legitimate acts 
of the occupant which are not for the sole benefit of the occupied territory 
but for the benefit of the belligerent, such as the right to  collect taxes, 
pay for the occaupatioii, and requisition for the needs of his army. An 
Italian court 102 \vas less harsh, nhcn, t>.v a reverse tn-ist to the Greek 
ratiouale. it held that legislation enacted in the sole interest of the 
occupant ceases to  he operative as from the liberation of the territory 

1, Limitations Imposed o n  ('oiirts' Ini'alidating P o w u s .  
After territory has been secured 1)y a helligerent and occupatio11 can 

tie considered efferted,Io3 it is normal for the occupaiit to permit local 
courts to coiitiiiue to function in order t o  assist him i n  administering the 
territory. The atti:ude of the local courts uf occupied territory to word 
the acts of the owupaiit n.hich are contrary to international la\v, even 
though the courts' decrees are unenforceable, serves the purposes of 
putting the occupying power on iiotice of the illegal act. Thus, the 
occupant is exposed to  lvorld opinion, and the more salutary effert of 
guiding the inhabitants iii their day to day affairs which may come uiider 
srrutiny after the ocrupatioii. 

The general princ,iple or test by ivhich municipal courts judge the acts 
of the occaupaiit is simply stated: Those acts of the ocrupant which he \vas 
competent to perform according to international Ian- nil1 be recognized 
hy a restored go\.eriiment. Those acts which the occupant was not  
competent to perform under iiiteniational la\\ are illegal and to he 
declared null and void. 

The sec~ond part of this principle-that acts heyond the occupant's 
c4ompetenc.e are in effect ultra vires and hence a nullity-has practical 
limitations. F'irst, artivle 4:< is phrased in such general terms that 
municipal courts have heen reluctant to d r~~ la re  illegal those acts ivhich 
prima facie ]yere intended to discharge t'ie occupant's obligations of 
restoring and eiisuring public order and sai'cty as required by article 43, 
lluiiicipal courts, therefore. recognizing t h p  \vide discretionary powers 
possessed Iiy an administrator. have considered t hemsel\.es under obliga- 
tion to recognize, escept in  cases of patent abuse of this discretion, the 
legality of the occupant's ac.ts. A second limitation is the fait-accompli 
nature of the practical effects of the occupant's acts. Recognition of 

102 Anastasio v.  Slinistero dell' Industria e di Comniercio, Council of State, 22 Jan. 
1946, 69 FORO ITALIASO 111.75 (194@, [194G] Ann. Dig. 359 ( S o .  150). 

103 Hague Regulations, art. 42. 
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their legality arid their validation constitute an easier path for the court, 
than nonrecognition of legality and subsequent invalidation. Some 
things done cannot be easily undone. The courts may quite readily 
grant relief, after the occupation, from criminal sanctions imposed by the 
occupant, but dispensing justice where conflicting claims to tangible and 
intangible property have been generated by enactments and acts of the 
occupant is a much more difficult problem. Upon liberation of territory 
individual court decision, special legislation of the restored government 
and of third states, and peace treaty provisions are procedures available 
for a practical solution to the problem. 

Although municipal courts look to international law for general 
principles by which to test the legality of the acts of a belligerent or 
.friendly 104 occupant, i t  is municipal law which determines the conse- 
quences of those acts. In the review of unlawful acts by municipal courts, 
it must be remembered that in addition to sanctions these courts possess 
much greater freedom of expression after the termination of the occupa- 
tion, be it friendly or belligerent. 

2. Decisions of Municipal Courts During Occupation. 
Although there are notable exceptions, generally the municipal courts 

of occupied countries have reviewed the judicial and legislative acts of 
the occupant from the point of view of their conformity with international 
law. The Greek Court of Cassation,l05 in 1941 during the German 
occupation, reviewed an appeal by a Greek national who had been 
convicted by a German military tribunal of a minor rationing offense and 
sentenced to total confiscation of his property. It held that the judgment 
of the tribunal was illegal and had to be treated as null and void by the 
Greek court. In  its opinion the court emphasized that according to 
accepted rules of international law, which had been incorporated expressly 
into Greek law, the sovereignty of the state continued in existence even 
after occupation by the enemy and that the occupant would be going 
beyond what was permitted by article 13 of the Hague Regulations if he 
established tribunals other than those permitted by these Regulations. 
The court did not hold the German tribunal illegal but attacked the 
sentence of complete confiscation as a punishment prohibited by the 
Constitution and l a w  of Greece. 

A Norwegian court,106 in 1943, in an expropriation proceeding based on 
the validity of a Decree-Law which an interested litigant was influential 

IO4 Ruocco v. Fiore, Ct. of Cassation, 28 Feb. 1917, 70 FORO ITALIANO 1.587 (1917), 
[1917] Ann. Dig. 218 (note to No.  112). After termination of Allied occupation of 
Italy, this court interpreted international law to include not only the Hague Regula- 
tions but also the Armistice Agreement of 3 Sept. 1913. 

105 In re S., S o .  255, Ct. of Cassation, Areopagus, 1914, 56 THEMIS (Greece) 143 
(1945), [1913-19451 Ann. Dig. 436 (Xo. 150). 

106 Overland’s Case, Dist. of Aker, Nor., 25 Aug. 1913, [1913-19451 Ann. Dig. 416 
(No. 156). 
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in having the German-controlled Norwegian authorities enact in its favor, 
dismissed the action. It held that allodial laws of Sorway could not be 
set aside by a military occupant to achieve a purpose outside the scope 
of the Hague Regulations. The court interpreted article 43 as implying 
an explicit distinction between regulations issued by the occupant and 
ordinary constitutional legislation. I t  indicated that “unless absolutely 
prevented,” 107 not only must there be compelling reasons to set aside a 
lam but that the occupant is not permitted to set aside a law if the 
desired result can be achieved by other means.108 The rationale of the 
latter statement is self-evident when one considers the far reaching 
consequences of having the occupant change any law having such general 
application merely to achieve a limited effect. 

Evidently municipal courts have the power to pass on the acts of an 
occupant during an armistice. A German Reichsgericht,lOg in 1921, 
after hostilities but during the armistice occupation by Allied countries, 
held that legislation by the occupant, the United States, forbidding the 
purchase of materiel from the German military forces, did not fall within 
the purview of article 43 if it was intended to affect contracts validly 
concluded under private law. Accordingly, the legislation could have 
no effect on the relations of private persons. The court felt that the 
legislation should have been limited to protecting interests of the United 
States and should not have interfered with the relations of private law. 

It is interesting to note that these court decisions were based upon the 
German theory of an armistice occupation, which supported their view 
that the occupation of the Rhineland by virtue of the Armistice Agree- 
ment of 11 Sovember 1918 was not a belligerent occupation in the sense 
of the Hague Regulations. The British and United States view is that 
both the occupation flagrante bello and the armistice occupation are 
variations of a belligerent occupation and that accordingly the Hague 
Regulations applied to both except as the latter were modified by the 
armistice agreement.110 The Germans, however, viewed belligerent 

107 Hague Regulations, art. 43. 
108 See Overland’s Case, Dist. of Aker, Xor., 25 Arig. 1943 [1913-1945] Ann. Dig. 446, 

447 (No. 156). The question of whether courts i ?  an enemy-occupied country can 
pass on validity of legislative enactments of the occupant was the subject of cor- 
respondence between the Xorwegian Supreme Court and the German Reichskommissar 
during the first year of occupation and led to the resignation of the Court, which held 
the question had to be answered in the affirmative. Later, the same Court, now 
“packed” with German-influenced judges, answered the question in the negative. The 
District Court in the instant rase, aware of the later decision of the Supreme Court, 
determined by a majority vote that the Supreme Court’s derision had been given with 
reservation as to “decrees beyond one’s power” and accordingly it wt19 not a t  variance 
with its own decision dismissing theexpropriation proceeding (Summary of editor’s note.) 

109 Armistice Agreement (Coblenz) Case, Reichsgericht in Civil Matters, 119211 102 
Entscheidungen des Reichsgerichts in Zivilsachen 106 (Germ.), 11919-19221 Ann. 
Dig. 440 (Xo. 305). 

IIOCompare the apparently similar view in Ruocco v. Fiore, Ct. of Cassation, 
28 Feb. 1947, 70 FORO ITALXASO 1.587, [1947] Ann. Dig. 248 (note to Xo. 112). 
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occupation as a legal and not factual power, wherein the occupant 
exercised all rights of the deposed sovereign as granted him under inter- 
national law, but that an armistice occupation was sui generis, a non- 
genuine armistice to which provisions of the Hague Regulations did not 
apply. Consequently, the sovereign retained the legitimate authority in 
occupied territory, including the legitimate power, unless the armistice 
agreement provided otherwise.111 

The municipal courts of some states have been reluctant, and in some 
cases have refused, to review during the occupation the enactments of the 
occupying power. A French court of first instance,112 in May 1941, 
in declining to review the legality of racial legislation enacted by the 
German authorities confiscating bank accounts of Jewish depositors, 
decided that “the decrees of the occupying authorities bind a11 within 
the occupied territories.’’ 113 Later in the occupatim, in 1944, a French 
tribunal 114 alluded to occupation as not being tantamount to annexation 
and alluded to its own competence to determine the legality of measures 
taken by local authorities for the maintenance of public order and local 
needs. Nevertheless, it restricted its competence to those cases not 
involving the interpretation of acts of an international nature and those 
not touching upon the rights of the occupying power. The decisions of 
French courts must be viewed in the light of their apparently laissez- 
faire, and perhaps even collaborative, nature. 

The Dutch courts, also, during World War I1 consistently refused to 
review the legality of legislative enactments of the occupant. The 
Supreme Court of Holland,l15 in a case that set the pattern for all other 
Dutch courts during the occupation, decided that municipal courts did 
not have the authority. In the case, the court was required to pass on its 
own competence to test the legality of German legislative acts since on 
appeal from a conviction by lower courts established by the occupant, the 
appellant challenged the judgments on the ground they were imposed by 
courts established in violation of the Hague Regulations. The Supreme 
Court washed its hands of the affair and dismissed the appeal. It adopted 
the view that ordinances of the Reichskommissar were to be considered as 
Acts of the Dutch legislature, which Netherlands courts were not allowed 

111 For a thorough discussion of the Anglo-American and German doctrine and 
practice during an armistire, we Stein, supra note 96. 

112 In re C, Tribunal Civil de la Seine, [1941] Dalloz Jurisprudence 267 (Fr.), 11919- 
19421 Ann. Dig. 283 (No. 157) (Supp. vol.); accord, In re Heriot, Conseil d’ Etat., 
22 Nov. 1944, [1915] Revue de Droit, Public 494 (Fr.), [1919-19421 Ann. Dig. 228, 293 
(note to No. 161) (Supp. vol.). 

11s In re C ,  supra note 112, at 284. 
114 I n  re Le Coq, Conseil d’Etat, 7 Jan. 1944, Gazette du Palais (Fr.), 11 Feb 1944, 

p. 63, [1943-19451 Ann. Dig. 452 (No. 161). 
115 I n  re Jurisdiction of the Dutch Supreme Court for Economic Matters, Sup. Ct., 

12 Jan. 1942, [1912] Nederlandsche Jurisprudentie & Weekblad, No 271, [1919-19421 
Ann. Dig. 288 (No. 161) (Supp. vol.). 
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to test for intrinsic value nor for legality in respect to a treaty such as the 
Hague Regulations. In addition, the court held that neither the history 
nor the wording of article 43 was intended to confer on municipal courts 
the jurisdiction to judge measures of the occupying power in the light of 
the requirement that the occupying power was bound to respect the 
legislation in force in the country unless absolutely prevented. The 
first reason appears untenable, even adopting the legal concept of bel- 
ligerent occupation. I t  is almost universally recognized that an occupant 
does not exercise sovereignty over occupied territory, and accordingly, his 
ordinances cannot have the same stature and legal force as constitutional 
legislation. The court’s interpretation of article -13 was in keeping with 
its melange of pro-German composition, pro-German attitude and fear. 
The circumstances under which the decision was rendered and the 
widespread indignation aroused by it 116 tend to support the generally 
accepted view that municipal courts, during an occupation, have the 
power and are under an obligation to test the occupant’s legislative 
enactments in the light of international law. 

C. RET’IEW OF ACTS OF T H E  OCCCPANT 
BY COI-RTS -4FTER OCCCPA4TIOS 

1. Interpretation by Courts of the Legal Eflect of Inralidating Legislation. 
Immediately before countries in Western Europe were liberated during 

World War 11, their governments-in-esile, to prevent legal chaos and to 
facilitate the return to normalcy, without being completely familiar with 
the ordinances and other measures enacted by the occupant, issued decrees 
laying down provisional rules with respect to the validity of these occupa- 
tion measures.11’ To the municipal courts would fall the burden of 
interpretation and application of the legislation. S o t  infrequently 

IlsId.  at  291. The decision in this case and other related reasons prompted 
the Setherlands Government, upon its restoration after the occupation, to suspend 
all members of the Supreme Court from duties for an extended period and deprived 
the court of its customary power of policing unworthy elements of the judiciary. 

11’The Dutch Decree on Occupation Measures, dated 17 Sept. 1914 (Official 
Journal, S o .  E93), is a typical example of such legislation: 

In  that decree they attempted, withcut knowing the contents of numerous 
measures and regulations which were not published in the German Verordnungsblatt, 
to lay down provisional rules relating to these ordinances. German ordinances 
were divided into four groups, namely: 

These included 
the anti-Jewish ordinances. 

A. Those which must be held never to have had any validity. 

B. Those which became inoperative as from the liberation. 
C. Those which, for purely practical reasons, were temporarily maintained in force. 
D. ,411 others, i.e. a small number published in the German Verordnungsblatt and 

the majority of those not published in it. The operation of these was provisionally 
suspended pending a final decision. Legal difficulties arose, particularly with 
ordinances on List B., for wording of the decree seemed to imply that they were 
valid during the ocrupation. [1947] Ann. Dig. 250 (So .  114) (editor‘s note). 
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courts, seemingly applying legislation in different manners, arrived a t  
diverse results in order to give effect to the spirit of the law and the 
intent of the legislature. 

In  a case, for example, where the trustees of funds of a pro-German 
labor organization sought to recover arrears in membership dues which 
members, on grounds of principle, had refused to pay, a Dutch court 118 
held that the dues were not recoverable. It reasoned that, even though 
the German ordinance had been declared by the Netherlands legislature 
to have been provisionally in force after the liberation, this did not 
necessarily mean that it should be given retroactive validity. I n  a 
similar case, the Supreme Court of Holland 119 decided differently, 
holding that the German ordinances on List B and List C 120 “were to be 
treated as though they had been in force during the occupation irre- 
spective of whether this had really been the case.” The implication was 
that these ordinances had been given a provisional validity that could be 
retroactively destroyed by the courts. 

That  these courts did not hesitate to declare this retroactive invalidity 
There tke loyalty of Dutch citizens was in doubt during the occupation, 
is brought out forcefully in their decisions relating to the acts of Dutch 
policemen. After liberation of Holland, in their trial for having carried 
out oppressive measures of the German occupant, Dutch policemen 
contended that the German ordinances which they had so effectively 
enforced, had been declared by the Decree-Law to be inoperative from 
the liberation and accordingly by implication they were valid during the 
occupation. The courts rejected this defense and, in effect, affirmed 
their convictions.121 They held that while the legislature had intended 
to dispel any possible doubt of the legal nullity of ordinances on List A 
from the moment of their enactment, i t  had intended that those on List 
B 122 “would have no further, even factual, operation after the liberation 

1lsB.B. en A. The Hague v. Vonck, Cantonal Ct. (Groningen), 13 Feb. 1947, 

119 Kloet v. Klok, Sup. Ct., 18 April 1947, [1947] Nederlandsche Jurisprudentie, 

120 See decree cited supra note 117. 
121 See In re Van Huis, Special Crim. Ct., The Hague, 15 Nov. 1946, [1916] Na- 

oorlogse Rechtspraak, 2d yr., No. 605, (Neth.), (19461 Ann. Dig. 350 (No. 143); In re 
Policeman Balster, Special Ct. of Csssation, 20 Jan. 1947, [1947] Nederlandsche 
Jurisprudentie, No.  47, 119471 Ann. Dig. 225 (No. 115); In re Van Kempen, Special 
Ct. of Cassation, 12 March 1947, I19471 Na-oorlogse Rechtspraak, 3d yr., No. 832, 
(Neth.), [1947] Ann. Dig. 259 (No. 117); In re Policeman Vollema, Special Ct. of 
Cassation, 20 Jan. 1947, [1947] Kederlandsche Jurisprudentie, No. 48, 119471 Ann. Dig. 
258 (NJ. 116). 

[1948] Nederlandsche Jurisprudentie, No. 76, [1947] Ann. Dig. 250 (KO. 114). 

No. 380, [1947] Ann. Dig. 252 (note to No. 114). 

122 See decree cited supra note 117. 
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of national territory, leaving to the courts the task of assessing their 
legality in the light of international law.” 123 

2. Invalidation by Municipal Courts. 

Municipal courts, applying the Hague Regulations very strictly and 
narrowly, have invalidated acts which the occupant was not forced by 
military necessity to execute for the preservation of his forces and 
maintenance of public order. Courts have declared a nullity ordinances 
of the occupant suspending the property alienation laws of the occupied 
country; 124 acts replacing local appellate tribunals with their own; 125 

requisitions 126 which were not made “for the needs of the army of 
occupation” 127 or were not of “such a nature as not to involve the 
inhabitants in the obligation of taking part in military operations against 
their own country,” 128 except under force majeure; acts intending to 
annex occupied territory; I29 and judgments of occupation courts 
imposing criminal penalties for political offenses based upon acts tending 
to aid the enemy and directed against the safety of the occupant.ls0 A 
Norwegian court,lS1 in dictum, stated that a Xorwegian decree would as a 
rule be binding on a Xorwegian national even if a t  varitiilLc with a 
patently lawful act of the occupant and international law, thereby 
emphasizing the primary role of municipal law in the determination of the 
validity of acts of a belligerent occupant. 

129 In re Policeman Balster, Special Ct. of Cassation, 20 Jan. 1917, (19171 Neder- 
landsche Jurisprudentie, No. 47, [1947] Ann. Dig. 255 (No. 115); cf. Co Kim Cham v. 
Valdez, 75 Phil. Rep. 113 (1945), wherein the court held that Gen. MacArthur’s 
Proclamation of 23 Oct. 1914, notwithstanding its tenor, did not invalidate proceedings 
of the occupant’s courts which were not of a political character. 

1z4V v. 0, No. 163, Ct. of First Instance, Corfu, 1947, 58 THEMIS (Greece) 424 
(1947), [1947] Ann. Dig. 264 (No. 121). The court, though Greece was not signatory 
of the IVth Hague Convention of 1907, applied the Hague Regulations annexed to the 
Convention. 

125 In re Condarelli, Ct. of Cassation, 5 July 1952, [1953] Revista di Diritto Inter- 
nazionale 451 (Italy), (19521 Int’l L. Rep. 609 (KO. 133). 

126 Weber v. Credit0 Italiano, Ct. of First Instance, Florence, 30 July 1915, 69 
FORO ITALIANO 1.639 (1916), [I9161 Ann. Dig. 381 (No.  163). Lucchesi v. Malfatto, 
Ct. of First Instance, Florence, 10 Dec. 1945, 69 FORO ITALIANO 1.985 (1916), [1946] 
Ann. Dig. 382 (note to No. 163). Delville v. Servais, Ct. of Appeal, Liege, 19 Oct. 
1945, [1945] Pasicrisie Belge 11.43, [1943-19451 Ann. Dig. 448 (No. 157). 
In Hague Regulations, art. 52. 
128 In re Contractor Knols, Special Ct. of Cassation, 2 Dec. 1916, (19171 Sa-oorlogse 

Rechtspraak, 3d yr., No. 725, (Keth.), [1946] Ann. Dig. 351 (No. 144). 
129See Bindels v. Administration des Finances, Ct. of Cassation, 16 June 1947, 

119471 Pasicrisie Belge 1.268, [1947] Ann. Dig. 45 (So. 17). A Belgian, accused of 
treasonable acts during the German administration, contended German annexation of 
Belgium had made him a German citizen. The court differentiated between annexa- 
tion and belligerent occupation, held the German decree annexing Belgium a nullity 
and affirmed the conviction. 

1JoPeople of the Philippines v. Benedicto Jose, 75 Phil. Rep. 612 (1915). 
131Public Prosecutor v. Lian, Sup. Ct., 14 Nov. 1945, (19451 Norsk Retstidende 

232 (Nor.), [1943-19151 Ann. Dig. 445 (No. 155). 
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I n  an  unusual case illustrating the effect of an armistice agreement upon 
acts of the former occupant, the Italian Court of Cassation,l32 in effect 
overruled the decision in a similar case of a lower court which had 
held valid a contract concluded in violation of an occupation ordinance 
of the Allied forces notwithstanding a proclamation of the Italian govern- 
ment on 31 December 1945 validating the ordinance. The Court of 
Cassation decided that the ordinance was valid despite the fact it violated 
article 43 of the Hague Regulations. The court’s decision turned on 
provisions of the Arniistice Agreement between Italy and the Allied 
governments, the entire agreement having been incorporated into Italian 
law by the Italian legislative decree of 20 July 1944. 

IV. EXTRATERRITORIAL EFFECT OF ACTS 
OF T H E  BELLIGERENT OCCUPANT 

A. M U N I C I P A L  LAW OF T H E  THIRD S T A T E  

As the municipal law of the restored government determined the 
validity of the occupant’s acts, so similarly it is the municipal law of 
the third state that determines the extraterritorial effect of a belligerent 
occupant’s acts within that third state. In  the former case, international 
law has been incorporated into the municipal law, and generally the 
courts have tested the validity of the occupant’s acts in the light of that 
international law as embodied in the Hague Regulations. 

Before the courts of third states, however, whenever the question has 
been whether or not to give effect to the acts of a belligerent occupant, 
although the courts have arrived generally a t  the correct result, the 
rationale of their decisions denying effectiveness has varied and appears 
to  have been other than the one actually used by the court. 

I n  two similar cases, for example, the Supreme Court of New York 1% 
declined to give effect to a German decree placing Dutch companies 
under German administration, thereby denying to the newly appointed 
administ,rator the firms’ assets situated in the United States. The court 
based its decision on the lack of recognition by the United States of 
the German control of the Netherlands, and that consequently the decree 
of the unrecognized occupying force could not have the force and effect 
of the mandates of a lawful sovereign. There was an implication in its 

111 Ruocco v. Fiore, Ct. of Caseation, 28 Feb. 1917, 70 FORO ITALIANO 1.587 (1947), 
119471 Ann. Dig. 248 (note to No. 112). 

I** Vallicelli v. Bordese, Ct. of First Instance, Turin, 22 Jan. 1947,70 FORO ITALIANO 
1.522 (1947), [1947] Ann. Dig. 216 (No. 112). 

184 Amstelbank, N.V. v. Guaranty Trust Co. of New York, 177 Misc. 548,31 N.Y.S. 
2d 191 (Sup. Ct. 1911); Koninklijke Lederfabriek “Oisterwijk,” N.V. v. Chase National 
Bank of City of New York, 177 Misc. 186, 30 N.Y.S. 2d 518 (Sup. Ct. 1911), a f d ,  
263 App. Div. 815 (mem.), motion for leave to appeal denied, 263 App. Div. 857 (1942). 
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decision that similar confiscatory legislation by the de jure Setherlands 
government would have been given effect.135 

The court iiiight better have given as its reasons the illegality of the 
Geriiian decree in the light of international law and the lack of estra- 
territorial validity of the acts of an occupant. .\loreover, since an 
expropriating decree norinally is limited to the territory where enacted, 
the court could have arrived at the same result even if  the decree had 
been enacted by the legitimate Setherlands government. 

B . O Bs' T A ('LE'S TO EX T R.4 T E  R R I T 0 R I A  L RE CO Gilr I T I0.V 

111 considering the extraterritorial effectiveness of acts of a belligerent 
occupant, municipal court's of t'hird st'ates may refuse t'o recognize thein 
on a nuiiiber of grounds. The occupant's enactments may be i n  violation 
of articles 42-56 to the Hague Regulations and accordingly ultra vires 
the occupaiit's authority over the occupied state. Or, if not violative of 
these articles, they may be denied validity because all acts of a niilitary 
occupant, may be considered as strictly t,erritorial in character and 
accordingly have no effect beyond the limit's of the country occupied.136 
This territorial liiiiitation is niore easily found if  one looks upon belligerent 
occupation as a factual rather than legal relationship 137 between the 
occupant arid the inhabitants, entitling its decrees to no recognilion or 
effect by third states.138 >loreover, since a third state may refuse to give 
effect to  the constitutional laws of a sovereign for the reason that t,he 
public laws of one state n-ill not! be enforced in anot,her state unless the 
municipal law of the latter or a treaty so provides,l39 a fortiori it may 
refuse to give effect to acts of an occupant who enjoys no inore than de 
facto recogiiition of a transitory nature. 

135 See Bercholz v. Guaranty Trust Co. of Sew York, 79 .\fisc. 778 (Sup. Ct. 1943), 
wherein the rourt gave effert to a preoccupation law of the French government 
restricting alienation of securities owned by a French national and deposited in the 
United States. 

136 XlcXair, :lfunicipal Effects of Uelligerent Occupation, 57 L. Q. REV. 33 (1941). 
137 2 OPPESHEIM, ISTERSATIOSAL LAW, 
138 FEILCHENFELD, THE ISTERNATIONAL Ecosoairc Law U F  BELLIGERENT OCCVPA- 

mos 112 (1942). Cj.  in re C;, S o .  107, Crini. C t .  of Heraklion (Crete), 1945, 56 
THEMIS (Greece) 63 (19 15), [194:3-1915j .4nn. Dig. 1:;7 ( S o .  l j l ) ,  wherein the court of a 
restored government, with less justification than a third state, decided that the acts of 
the former occupant had no juridical force and were to be regarded as laws of a foreign 
country of which Greek courts need not have any knowledge. 

139 Firrna \Vichert v. \Vichert, Federal Tribunal, 28 Oct. 1918, 74 Entvcheidungen des 
Schweizerischen Bundesgerichtes 11.2 (1948) (Swit . ) ,  Il9i48] Ann. Dig. 23 ( S o .  11); 
accorrl, German Assets in Knitzerland, I.G. Farben Case, Dist. Ct.  of Zurich, 29 Aug. 
1929, [19-19] Sch\veizerische Juristen-Zeitung 312 (Swit.), 119191 Ann. Dig. 54 ( S o .  31). 
In  the latter rase, the court denied effect in Switzerland of Allied espropriation of 
enemy assets on the ground that confiscatory legislation wm contrary to Swiss law and 
could have no extraterritorial effect. 

2d2 (7th ed. Lauterpacht 1915). 
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Due to these obstacles in the forums of third states, decisions giving 
effect to such enactments are rare, even though courts have stated in 
dicta,ldO with reservation apparently, that the lawful acts of a belligerent 
occupant could be given some operation and effect. These dicta indi- 
cate that the minimum requirements for ext,raterritorial validity are 
the nonpenal nature of the act in the international sense, its nonpolitical 
character and its sole objective being the interest of the welfare of the 
inhabitants.141 When one adds to these obstacles the validity which the 
court of a third state will give to the legislation of the absent sovereign 
intended to nullify acts of the enemy occupying power, 142 and the rec- 
ognized provisional nature of belligerent occupation, the probability of 
even lawful acts of a belligerent occupant being given extraterritorial 
effect except by an allied power, would appear very remote. The absent 
sovereign, therefore, has little cause to  be concerned that a third state 
will give extraterritorial effect to any acts of a belligerent occupant, be 
these acts violative or in conformity with international law. 

V. CONCLUSIONS A N D  RECOMICIENDATIONS 
By analogy from the Roman law restoring the legal status of person 

and property, considered temporarily suspended during captivity or 
absence from the realm, to that obtaining before captivity, the term 
postliminium has come to mean in international law and municipal law 
the right of a restored sovereign to nullify acts of a belligerent occupant 
with retroactive effect to the suspension of his sovereignty by belligerent 
occupation. 

Those acts of the occupant which will be annulled by application of 
the jus postliminii are those considered to  be beyond the authority of a 
belligerent occupant in the light of international law. The Hague 
Regulations of 1907, defining the authority of the occupying power over 
the territory of the hostile state, have been the embodiment of this inter- 
national law during the two great wars. Whether the occupant’s 
authority is considered legal or merely factual is important since those 
restored governments that regard it as factual are inclined to administer 
a harsher postliminium doctrine. However, belligerent occupancy is 
regarded by the majority of states as a legal regime whose raison d’etre 

140 Anglo-Czechoslovak Q Prague Creditbank v. Janssen, Sup. Ct. of Victoria, 23 
Aug. 1943, 1913 Austl. L. Rep. 427, [1943-1945] Ann. Dig. 43 (No. 11); Aboitiz v. 
Price, 99 F. Supp. 602, 612 (D. Utah 1951). 

1 4 1  Aboitiz v. Price, supra note 140, a t  612. 
142 See State of the Netherlands v. Federal Bank of New York, 201 F.2d 455 (2d 

Cir. 1953), giving judgment for plaintiff on the basis of Anderson v. S.  V. Transandine 
Handelmaatschappij, 289 N.Y. 9, 43 N.E. 2d 502 (1952), which gave effect to an 
expropriating decree of the Netherlands government-in-exile, and reversing judgment 
below, 99 F. Supp. 655 (S.D.N.Y. 1951). The district court position was  that the 
decree of an absent sovereign, even a friendly one, is a nullity with respect to property 
in occupied territory. 
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is twofold-the preservation of the forces of the occupying power and 
the administration of the occupied territory. Because of its transitory 
nature, the belligerent occupant has been vested with very restricted 
authority over occupied territory, as articles 42 to 56 of Hague Regula- 
tions indicate. Since the restored government is expected to  invalidate 
acts of the occupant which he was not competent t o  do under international 
law so does international law expect him to  validate those acts of the 
occupant which he was according to  same standard competent to  perform. 

The invalidation of illegal acts is a process beginning with occupation 
itself and even earlier with preventive legislation of the sovereign. Later, 
the sovereign-in-exile may enact legislation, and the courts of occupied 
territory, if not replaced by the occupying power, may hand down judg- 
ments purporting to annul illegal acts of the occupant. Upon liberation 
of the territory, through legislation on a broad scale and through the 
municipal courts on a more restricted basis, the restored government may 
annul illegal acts and validate legal acts of the former occupant in the 
light of international law to  the extent that this law has been incorporated 
into or has been adopted by the municipal law. The extent to  which 
retroactive annulment is ordered will depend not only on the illegality 
of the occupant’s act but also on whether or not as a practical matter the 
status quo ante occupation can be restored. Notwithstanding these 
obstacles, the majority of restored governments have applied the Hague 
Regulations very narrowly and strictly on the assumption that the 
regulations were intended to limit the occupying power’s authority. 

The extraterritorial effect of acts of the occupant has been insig- 
nificant. The transitory nature of belligerent occupancy, the refusal 
of third states to  enforce the public laws of another sovereign state, 
and opposition by enactments of the government-in-exile have rendered 
it very improbable that courts of a third state will give any effect to 
enactments of a belligerent occupant. 

I n  a future war or armed conflict, with the greater recognition of 
human rights and alleviat#ion of human suffering, the occupant’s authority 
over the occupied state will be even more limited and more clearly 
circumscribed. Section 111, Occupied Territories, of the Geneva Con- 
vention of 1949 Relative to  the Protection of Civilian Persons in Time of 
War,14s and consisting of articles 47 through 78, is for the most part the 
result of the lawless occupation practices of the Axis powers during 
World War 11. These 32 articles are an attempt to supplement and make 
more precise the inadequate provisions of the Hague Regulations of 
1907,144 which still remain as the international legal framework defining 
the occupant’s authority. Jloreover, notwithstanding the classification 

14aGeneva Convention of 1949 Relative to the Protection of Civilian Persons in 
Time of War, 12 Aug. 1949 [1955] 3 U.S.T. & O.I.A. 3516, T.I.A.S. NO. 3365. 

144 2 OPPENHEIM, op .  cit. supra note 137, $ 5  172a, 172b. 
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of a belligerent occupant as an aggressor, his acts as an occupant should 
still be judged by the restored government in the light of international 
law, since a harsher postliminy doctrine would hinder rather than pro- 
mote a return to normalcy. 

Since the occupant is in the position of an administrator and must 
regulate all phases of public life in the occupied territory, more precise 
regulations should be established by international law to govern his 
currency manipulations. Otherwise, unrestrained, such manipulations 
will lead, as they have in the past, to economic chaos in the occupied 
territory and a prolonged period of post-occupation economic privation. 
I n  addition, to  prevent unjust enrichment and ensure compliance with the 
Hague Regulations and the Geneva Convention of 1949, international law 
should find a logical basis to justify the attachment of assets confiscated 
from occupied territory and depositred in third states.145 

Xot,withstanding its inability to attain its ultimate objective of the 
peaceful settlement of international disputes, international law can con- 
tinue to make great strides, even if only in an evolutionary manner, 
toward the mitigation of the horrors of war and the lessening of its 
harmful effects. 

145 For a discussion of the legal basis of the agreement entered into by the govern- 
ments of Switzerland, France, the United States and the United Kingdom permitting 
attachment of German assets in Switzerland, see McNair, Legal Efects of War 402 
(3d ed. 1918). 
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APPENDIX I 

Extracts froiii Hague Regulations Annexed to Hague 
Convention S o .  I V  Respecting the Lams and Custonis of 
War on Land. 

Section 111. Military Authority Over the Territory of the Hostile State. 

Article 42 

Territory is considered occupied when it is actually placed under the 

The occupation extends only to t,he territory where such authority has 
authority of the hostile army. 

been established and can be exercised. 

Article 43. 

The authorit,y of the legitimate power having in fact passed into the 
hands of the occupant, the latter shall take all the measures in his power 
to restore, and ensure, as far as possible public order and safety, while 
respecting unless absolutely prevented, the laws in force in the country. 

Article 44. 

A belligerent is forbidden to force the inhabitants of occupied ter- 
ritory to furnish information about the army of the other belligerent, or 
about its nieans of defence. 

Article 45. 

It is forbidden to compel the inhabitants of occupied territory to swear 
allegiance to hostile Power. 

Article 46. 

Family honour and rights, the lives of persons, and privat>e property, 

Private property cannot be confiscated. 
as well as religious convictions and practice, must be respected. 

Article 47 

Pillage is fornially forbidden. 
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Article 48. 

If, in the territory occupied, the occupant collects the taxes, dues, and 
tolls imposed for the benefit of the State, he shall do so, as far as is 
possible in accordance with the rules of assessment and incidence in force, 
and shall in consequence be bound to defray the expenses of the admin- 
istration of the occupied territory to the sanie extent as the legitimate 
Governnient mas so bound. 

Article 49. 

If, in addition to the taxes inentioned i n  the above Article, the occupant 
levies other money contributions in the occupied territory, this shall only 
be for the needs of the army or of the adininistratioii of the territory in 
question. 

Article 50. 
S o  general penalty, pecuniary or otherwise, shall be inflicted upon the 

population on account of the acts of individuals for which they cannot be 
regarded as jointly and severally responsible. 

Article 51. 
S o  contribution shall be collected except under a written order, and 

on the responsibility of a Commander-in-Chief. 
The collection of the said contribution shall only be effected as far as 

possible in accordance with the rules of assessnient and incidence of the 
taxes in force. 

For every contribution a receipt shall be given to the contributors. 

Article 52. 
Requisitions in kind and services shall not be demanded froin n~unici- 

palities or inhabitants except for the needs of the army of occupation. 
They shall be in proportion to the resources of the country, and of such 
a nature as not to involve the population in the obligation of taking part 
in operations of the war against their country. 

Such requisitions and services shall only be demanded 011 the authority 
of the commander in the locality occupied. 

Contributions in kind shall as far as possible be paid for in cash; if not, 
a receipt shall be given aiid the payment of the amount due shall be made 
2s soon as possible. 

Article 53 
An army of occupation can only take possession of cash, funds, and 

realizable securities which are strictly the property of the State, depots of 
arms, means of transport, stores and supplies, and, generally, all movable 
property belonging to the State which may be used for operations of 
the war. 
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All appliances, whether on land, a t  sea, or in the air, adapted for the 
transmission of news, or for the transport of persons or things, exclusive 
of cases governed by naval law, depots of arms, and, generally, all kinds 
of niuriitions of war, may be seized, even if they belong to private indi- 
viduals, but must be restored and compensation fixed when peace is 
made. 

Article 54. 

Submarine cables connecting an occupied territory with a neutral 
territory shall not be seized or destroyed except in the case of absolute 
necessity. They iiiust likewise be restored and compensation fixed when 
peace is made. 

Article 55. 

The occupying State shall be regarded only as adniinistrator and 
usufructuary of public buildings, real estate, forests, and agricultural 
estat,es belonging to the hostile State, and situated in the occupied 
county. It inust safeguard t8he capital of these properties, and administer 
them in accordance with the rules of usufruct. 

Article 56. 

The property of municipalities, that of instit,utions dedicated to 
religion, charity and education, the arts and sciences, even when State 
property, shall be treated as private property. 

All seizure or destruction, or wilful damage to, institutions of this 
character, historic nionuments, works of art and science, is forbidden, 
and should be made the subject of legal proceedings. 

TAG0 7140B 61 





POST-OCCUPATION PROBLEMS 

APPENDIX I1 

GENEVA CIVILIAN CONVENTION 

Article 54.-JUDGES AND PUBLIC OFFICIALS 

LABOR OF PUBLIC OFFICIALS UNDER T H E  1949 

T h e  Occupying Power m a y  not alter the status oaf public oficials or judges  
in the occupied territories, or in a n y  w a y  app ly  sanctions to or take a n y  
measures of coercion or discrimination against them, should they abstain 
# f rom fulj i l l ing their funct ions  f o r  reasons of conscience. 

T h i s  prohibition does not prejudice the application of the second para- 
graph of Article 51. I t  does not a$ect ihe right of the Occupying Power to 
remove public oflcials f r o m  their posts. 

* * * * * * * 
Following is the coninientary on Article 51 prepared by the Inter- 

The reference to Article 51 relates not only to the list of different 
types of work, but also to the conditions and safeguards contained in 
that Article, in particular the prohibition on the use of conipulsion to  
make protected persons take part in military operat,ions. That is 
particularly important in the case of police officers, who cannot under 
any circumstances be required to participate in measures aimed a t  
opposing legitimate belligerent acts, whether conimitted by armed 
forces hostile to the Occupying Power, by corps of volunteers or by 
organized resistance movements. On the other hand it would certainly 
appear that the Occupying Power is entitled to require the local police 
to  take part in tracing and punishing hostile acts committed under 
circumstances other than those laid down in Article 4 of the Third 
Geneva Convention. Such acts may in fact be regarded as offences 
under coninion law, whatever ideas may have inspired their authors, 
and the occupation authorities, being responsible for maintaining law 
and order, are within their rights in claiming the cooperation of the 
police. 

Since the application of the Convention to police officials is a 
particularly delicate matter, international laws or regulations will 
probably be issued to define in greater detail the professional duty of 
such persons in wartime. It is essential that they should be able to 
carry out their duties with complete loyalty without having to fear the 
consequences, should the ternis of the Convention be liable to be 
interpreted later in a nianner prejudicial to them. 

national Committee of the Red Cross: 
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